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CHAPTER 1
AN INTRODUCTION TO MUNICIPAL COURTS
AND THE TEXASJUDICIAL SYSTEM

Introduction

More people (e.g., defendants, witnesses and jurors) come into personal contact with
municipal courtsthan all other Texas courts combined. Because these experiences are
frequently the only contact citizens have with the courts, public impression of the
entire Texas judicial systemislargely dependent upon their experience in municipal
court. Municipal judges constitute 42 percent of the entire state judiciary. Accordingly,
municipal judges occupy aunique and most important position in the Texasjudicial
system.

Because the qualification and selection process of judges varies amongst
municipalities, municipal judges come from a diverse range of occupational and
educational backgrounds.” In this, diversity is strength. Y et, in spite of such diversity,
characteristics that tend to unite municipal judges are a fundamental respect for the rule
of law, alove for community and a dedication to public service.

During the last 20 years, municipal courts have experienced a virtual deluge of change.
Increased subject matter jurisdiction, a higher volume of diverse cases and alitany of
new laws and legal issues have redefined the role of Texas municipal courts.
Challenging the notion that municipal courts merely adjudicate traffic offenses,
municipal courtsin the 21% century serve acritical role in preserving public safety,
protecting the quality of lifein Texas communities, and deterring future criminal
behavior.

Even seasoned trial lawyers who become judges learn that the transition to the bench is
not necessarily easy. The perspective of ajudgeis different from any other participant
in the judicia process and the challenges are unique to the occupation. A perpetual
hunger for knowledge and a fundamental love for learning distinguish an exceptional
judge from his or her peers. Being ajudge requires a conceptual framework for
understanding the judicial system.

I.  TheHistory and Significance of Local Trial Courts

While popular culture fixates on felonious criminal behavior and the events transpiring
in district courts, criminologists have long recognized that the key to restoring order

! Nearly three quarter of municipal judges have attended college. Forty-seven percent attended law school.
Annual Report of the Texas Judicial System, Fiscal Y ear 2004, Office of Court Administration, Austin,
Texas (Henceforth, cited as OCA).
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and reducing crime begins at the community level. In their groundbreaking book
Fixing Broken Windows, Kelling and Colesiillustrate that in order to prevent “more
serious,” though abeit, less common crimes, the criminal justice system must locally
address the more frequent, “less serious’ crimes that collectively create a community
environment conduciveto all types of disorder and |awlessness.”

Texas municipal courts stem from along tradition of local courts that have embraced
the notion that the preservation of community life and the prevention of greater
lawlessness begins at home in our towns and cities.

Whilethefirst local trial courts date back to the Old Testament (Exodus 18:13-26),
local trial courtsin America originate back to the justice of the peace and magistrate
courts of 14" century England. During the 19" century, a majority of the United States
continued the tradition of local courts through either the election or appointment of
justices of the peace, mayors, police magistrates, recorders, and other judicial officers.

During the 20" century, local trial courts of limited jurisdiction experienced both
considerable criticism and change. The impartiality of many local trial courts was
called into question by the existence of the fee system (a system that paid the judicial
officer directly from fees assessed against defendants found guilty). The demise of this
notorious fee system began in Tumey v. Ohio® in which the U.S. Supreme Court held
that ajudge in amisdemeanor case is disqualified from adjudicating the case if the
judge’ s fee depends on the conviction of the defendant.

Within 50 years, the Supreme Court once again addressed another controversial issue
pertaining to lower court judges. Should lower court judges be attorneys? In North v.
Russell,* the court held that non-lawyer judges do not deny defendants equal
protection, nor do they violate the due process clause of the 14" Amendment. While
some states, such as Californiaand lowa, now require that lower court judges be
attorneys, in 1988 only 57 percent of lower court judges in the United States were
attorneys.”

By the 1980s, criticisms of the quality of justice dispensed in the lower courts led
many states to initiate various reforms, such asincreased emphasis on judicial
education. By the end of the 20th century, at least 31 states mandated judges of limited
jurisdiction to have arequisite number of judicial education hours before taking the

2 George L. Keeling & Catherine M. Coles, Fixing Broken Windows, New York, N.Y.: Simon & Shuster
(1996).

$273U.S. 510 (1927).

4427 U.S. 395 (1976).

5 David W. Neubauer, America’ s Courts and the Criminal Justice System (6 Edition), Belmont,
California: West/Wadsworth (1999).
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bench. Additionally, 44 other states require continuing judicial education.® While such
efforts to reform the local trial courts have resulted in beneficial changesin some
jurisdictions, the problems facing local trial courts remain as varied as the courts
themselves. In general, however, the most pressing problems of lower courts continue
to involve inadequate financing,” inadequate facilities, lax court procedures, and
unbalanced casel oads.®

By 1998, local trial courts of limited jurisdiction existed in al but four states, the
District of Columbiaand Puerto Rico.? These courts constitute 84 percent of all courts
in America. The judges that serve such courts constitute 66 percent of the American
judiciary. In 1995 alone, over 61 million cases, 72 percent of all state criminal cases,
werefiled in local trial courts of limited jurisdiction.’® In 1992, 71 percent of all filings
in lower courts pertained to traffic cases.™* While the volume and types of cases being
heard in the local trial courts have continued to increase, by the mid-1990s the number
of traffic offenses declined by 20 percent. This decrease is attributed to the fact that
some states have opted to decriminalize and transfer common traffic offenses from the
crimina dockets of local courtsto administrative proceedings in the executive branch
of government.*?

1. TheConstitutional Originsof Municipal Courtsin Texas

The Texas courts named in the State Constitution of 1876 are collectively referred to as
constitutional courts. Such courts include the high appellate courts (Texas Supreme
Court and Texas Court of Criminal Appeals), the intermediate courts of appeals, the
district courts, the constitutional county courts, and the justice courts.

Notably, the Congtitution of 1876 was the first constitution since statehood not to
expressly include municipal courts (or asthey were called at the time “ corporation
courts”).” Though the Court of Criminal Appeals would ultimately refuse to
acknowledge the omission as an express repeal of the authority of the Legidatureto

5 U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, Sate Court
Organization (1998).

" Despite a history in which many states have looked to local trial courts as sources of revenue through
fines and court costs, few local courts receive funding from their state.

8 Neubauer, supra Note 5.

® U.S. Department of Justice, supra Note 6.

1% Brian J. Ostrom & Neal Kauder, Examining the Work of State Courts, Williamsburg, Virginia: National
Center for State Courts, 1996.

1 Brian J. Ostrom, State Court Caseload Statistics: Annual Report, Williamsburg, Virginia: National
Center for State Courts, 1994.

12 Ostrom & Kauder, supra Note 10.

% David B. Brooks, 22 Municipal Law and Practice, Section 15.04 (Texas Practice 2d ed. 1999).
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create municipal courts,** the omission sparked a controversy involving the
constitutional legitimacy and authority of municipal courts.

At the heart of this controversy, lasting from 1876 to 1900, were a host of vexing legal
guestions. Could the Legislature still create such courts? Could municipal courts share
criminal jurisdiction with the justice courts over state law violations? Did municipal
courts have exclusive jurisdiction of certain subject matter? Were municipal courts
truly “state trial courts?’ Could city ordinance violations be prosecuted in the name of
State of Texas? If so, who represented the State (the city attorney, the county
attorney)? During this period of time, both the Court of Criminal Appeals and the
Supreme Court issued conflicting opinions.”

In an attempt to resolve the confusion in 1891, the State Constitution was amended to
allow the Legidature to “establish such other courts as it may deem necessary and
prescribe the jurisdiction and organization thereof and may conform the jurisdiction of
the district and other inferior courts thereto.”* In essence, the amendment modified the
Consgtitution to allow the Legidlature to statutorily create additional courts asit deemed
necessary in an effort to ensure judicia efficiency. Thus, although such courts (known
as statutory courts) were not expressly named, they would be implicitly authorized by
the Constitution.”

While the constitutional amendment allowing such statutory courts seemed to provide
adoctrinal source of legitimacy for municipal courts, the amendment did not explicitly
answer afundamental question: Did the Constitution authorize such state statutory
courts to be created at the municipal level of government?

In 1898, the Court of Criminal Appeals considered the amendment in light of an
opinion issued by its sister court (the Supreme Court) and held that the Constitution did
not authorize the Legislature to give jurisdiction of state law violations to municipal
courts.’® A year after the Court’s opinion, finding “great doubt and confusion
concerning the jurisdiction of municipal courts,” the Legislature enacted a
comprehensive statute to create municipal courts and to establish uniform procedure
and jurisdiction.™

14 Ex parte Hart, 56 SW. 341, 344 (1900).

%5 For contemporary insight into this period of confusion, see generally, Aguirre v. Sate, 22 S.W.3d 463,
467 (Tex. Crim. App. 1999).

'8 Article V, Section 1, Texas Constitution.

17 Other statutory courts include county courts at-law and specialized district courts.

18 Coombs v. State, 44 S\W. 854 (Tex. Crim. App. 1898).

19 Section 19, Act of April 1, 1899, 26" Leg. Ch. 33, 1899 Tex. Gen. Laws 40, 44 (Hereafter, referred to as
The Municipal Courts Act of 1899).
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Ultimately, The Municipal Courts Act of 1899 proved to be a pivotal turning point in
the development of municipal courts. One year later and contrary to an earlier opinion,
the Court of Criminal Appealsin Ex parte Wilbarger®® acknowledged that the
Constitution permitted jurisdiction of state law offenses to be given to municipal
courts. Wilbarger proved to be a seminal case. Subsequent to its opinion in Wilbarger,
the Court of Criminal Appeals has consistently held that despite the fact that they exist
in the context of city government, municipal courts are statetrial courtsand “are
governed by the same rules of practice as are other state courts.”

I11. TheTexasJudicial System

In simplest terms, the Texasjudicia system is composed of threelevels of trial courts
and two levels of appellate courts. A trial court hears testimony and receives physical
evidence and renders a verdict as decided by either the judge or jury.? In the United
States, state trial courts are generally divided into two categories. courts of general
jurisdiction and courts of limited jurisdiction. A court of general jurisdiction has
unlimited civil and criminal jurisdiction, though its judgments are subject to appellate
review. A court of limited jurisdiction may hear only certain types of matters (civil,
criminal or both).

For the most part, an appellate court examines the merits of the proceedingsin trial
courts.”® While there are limited exceptions, which will later be discussed in detail,
appellate courts typically neither hear evidence nor determine guilt or innocence. The
appeals heard in these courts are based upon the “record” (awritten transcription of the
testimony given, exhibits introduced and the documentsfiled in the tria court) and the
written and oral arguments of the appellate lawyers.

Unlike other states, Texas courts do not have uniform jurisdiction (i.e., the authority to
hear an unlimited range of cases). Rather, each court can only hear cases within the
parameters provided to it by either the Texas Constitution or the State L egislature.?*

2 Ex parte Wilbarger, 55 S.W. 968 (Tex. Crim. App. 1900). Wilbarger also upheld the constitutionality of
municipal courts sharing concurrent jurisdiction with justice courts. Notably, the Court’s opinionin
Wilbarger contradicted its earlier decision in Leach v. State, 36 S.W. 471 (Tex. Crim. App. 1896). Leach
held that the role of municipal courts was strictly limited to adjudicating local ordinance violations. In as
such, municipal courts were not state trial courts and municipal judges were not included as state officers.
Id. 472-473. Leach was overruled in favor of Wilbarger. See Ex parte Abrams, 120 S.W. 883 (Tex. Crim.
App. 1908).

2L Ex parte Quintanilla, 207 SW.2d 377 (Tex. Crim. App. 1947).

2 Texas tria courts include municipal, justice, county, and district courts.

2 While county courts hear appeals from municipal and justice courts, they are not considered state
appellate courts. State appellate courts include 14 courts of appeals, the Supreme Court and the Court of
Crimina Appeals.

2 Notably, while district courtsin Texas are referred to as “state trial courts of general jurisdiction” they
too are limited in the types of cases that they can adjudicate.

Introduction 1-7 January 2005



TMCEC MUNICIPAL JUDGES BOOK

Such limited authority is known as subject matter jurisdiction. Ultimately, to be certain
of either atrial or an appellate court’ sjurisdiction, one must be familiar with either the
constitutional provision or statute that created the particular court.

Since all Texas courts are limited by their own jurisdiction, there may be a natural
tendency for judges to feel distant or isolated from the rest of thejudicia system. It is
neverthel ess important to recognize that the entire Texasjudicia systemis
interconnected. With thisin mind, the following information examines the five levels
of thejudiciary with a particular emphasis on how each court functionsin relation to
municipal courts.

A. Loca Trial Courtsof Limited Jurisdiction

There are two types of local trial courts of limited jurisdiction in Texas: justice courts
and municipal courts. Respectively, the courts are presided over by justices of the
peace and municipa judges.

The justice of the peaceisthe judicia figure generally associated with local justice in
rural territories. Richard the Lionheart is said to have commissioned the first justices of
the peace, known as custodes pacis, in 1195. They were knights responsible for
preserving the peace in unruly areas. In American jurisprudence, justices of the peace
have historically acted asjudicial officersin rural and unincorporated portions of state
territories. Such was the casein Texas, where “in the early days of the Republic, and
during early statehood, the population of Texas was sparse and the power of
government of necessity was decentralized.” In 1928, | statesincluded justices of
the peace as an important component of their judicial system. By the middle of the 20"
century, reformist pressures coupled with population shifts toward incorporated rural
and urban areas brought an end to the era of the justice of the peace.?® In 1998, justice
of the peace courts existed in only 12 states: Arizona, Arkansas, Delaware, Louisiana,
Mississippi, Montana, Nevada, New Y ork, Oregon, Texas, Utah, and Wyoming.”

In suburban and metropolitan townships, police magistrate courts served as the urban
counterpart of the justice of the peace courts. In Texas, such courts were known as
corporation courts (denoting the creation of such courts within incorporated cities and
towns).?® Such courts were presided over by either the mayor or a designated police
official (sometimes known as a police judge). In Texas, such officials were known as

% Seg, Interpretative Commentary, Article V, Section 19, Vernon’s Annotated Texas Constitution.

% Ellen H. Steury & Nancy Frank, Criminal Court Process, St. Paul, Minnesota: West Publishing (1996).
27 U.S. Department of Justice, supra Note 6.

2 Though Government Code, Section 29.002 now provides that areference in state law to “corporation
court” means “municipal court,” the name change was not made official until the 1969 revision of the
Code of Criminal Procedure.

Introduction 1-8 January 2005



TMCEC MUNICIPAL JUDGES BOOK

recorders.® A combination of law enforcement official and judicial officer, the
recorder not only adjudicated common lesser criminal offenses, but also provided legal
advice to the police, set bond on arrestees and conducted preliminary hearingsin
felony cases. Over a period of time, the inherent conflicting duties of the police
magistrate led to its abolition and the creation of two distinct positions: the police legal
advisor and the municipal judge.®* In 1998, municipal courts existed in 29 states. *

1. Municipal Courts

As the population of Texas has grown, so has the number of municipal courts and
judges.* In terms of size, Texas municipal courts are as diverse as the state itself.
Texas municipal courts vary from the large courts of record in Houston, Dallas and San
Antonio to the smallest town with a court, Domino (population 52).

a. Jurigdiction

While the volume of cases adjudicated by municipal courts vary, they are unified in
their criminal jurisdiction. Municipal courts have jurisdiction over “fine-only” crimina
offenses. The term “fine-only” deserves emphasis and aword of warning. The typical
notion of afine-only offense is a Class C misdemeanor, punishable by a maximum fine
of $500.% Be aware, however, that the Penal Code provides that all state law violations
defined outside of the Penal Code are to be prosecuted as a Class C misdemeanor as
long as they are punishable by fine-only.* Thus, for such non-Penal Code criminal
offenses the maximum dollar amount is determined by the Legislature (e.g., passing a
school bus, defined in the Transportation Code, is punishable by a maximum fine of
$1,000). Additionally, the courts may impose sanctions not consisting of confinement
injail or imprisonment. The imposition of a sanction or denial, suspension, or
revocation of a privilege does not affect the original jurisdiction of the local trial courts
in Texas.®

2 The term “recorder” stems from Norman law where it was the duty of the judicial officer to recite or
testify from recollection as to what had previously transpired in court. Subsequently, the term denoted an
appointed local official authorized to officially register important legal instruments (e.g., deeds, liens,
mortgages).

%0110 1971, Section 29.002(d), Government Code, was amended to provide that “areference in the laws of
this state to a ‘recorder’ means a ‘judge of amunicipal court.’”

31 U.S. Department of Justice, supra Note 6.

%2 |n 1983, the Office of Court Administration reported in the Annual Report of the Texas Judicial System
an estimated 828 municipal courts and 1,073 judges. By the year 2004, OCA estimated that there were 894
municipal courts and 1,343 judges.

% Section 12.23, Penal Code.

34 Section 12.41(3), Penal Code.

35 Articles 4.11, 4.14, Code of Criminal Procedure; Section 29.003, Government Code.
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Municipal courts have original and exclusive jurisdiction over violations of city
ordinances and the resolutions, rules and orders of ajoint airport board that occur in
the territorial jurisdiction of the city and on property owned by the city in the city’s
extraterritorial jurisdiction. Such violations are punishable by afine up to $500 or a
fine not to exceed $2,000 if the subject matter relates to health, fire safety, or zoning.*
In Texas, ordinance violations punishable by the imposition of afine are adjudicated as
acri n13i7nal matter. Notably, such violations may only be adjudicated in a municipal
court.

Municipal courts also have concurrent jurisdiction with justice courtsin offenses
occurring within the territorial limits and on property owned by the city in the city’s
extraterritorial jurisdiction.®

Municipal courts have limited civil jurisdiction for the purpose of bond forfeitures and
are able to assess civil penalties for owners of dangerous dogs. Additionally,
municipalities may declare the violation of city ordinances relating to parking and
stopping vehicles to be civil offenses and prescribe the civil fines. These cities must
establish an administrative adjudication hearing procedure for these offenses. Cities
with municipal courts of record may by ordinance expand the court’ s jurisdiction to
include nuisance abatement.* Additionally, judges of such courts have writ power and
the authority to issue administrative search warrants.*

b. Trial and Appeals

In the year 2004, approximately 27 percent of cases filed in municipal court resulted in
atrial.* While 99 percent of cases were tried before ajudge alone, more than 4,100
casesresulted in ajury trial. While under the U.S. Constitution, the 6" Amendment
constitutional right to atria by jury only applies to defendants charged with offenses

% Section 54.001, Local Government Code.

37 Section 29.003(a), Government Code.

%8 Article 4.14, Code of Criminal Procedure, and Section 29.003, Government Code.

39 Section 30.00005, Government Code.

40 Section 30.00006, Government Code. A writ of mandamus is a court order requiring a public official or
corporation to act in a specific manner with the law. A writ of habeas corpusis a court order pertaining to
the legality of anindividual’s detention or the circumstances of his or her detention. A writ of attachment
is employed to enforce obedience to an order or judgment (e.g., to compel compliance with a subpoena or
to seize property to secure aclaim).

4L In FY 2004, 7,629,829 cases were filed in Texas municipal courts. Of those cases filed and not
dismissed, 2,035,586 proceeded to trial.
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punishable by imprisonment for more than six months,* the Texas Constitution
extends the right to ajury trial to all criminal matters, including fine-only offenses.”®

Depending on whether or not the court is a court of record, appeals from municipal
courts differ. Most municipal courtsin Texas are not courts of record. In courts of non-
record, appealsresult in atrial de novo (i.e., the case is tried once again before either
the county court, county court at law or designated court asif the first trial never
occurred).* In municipal courts of record, appeals stem from the preservation of error
in the court record and transcript.”® Pursuant to afinal judgment of guilt in amunicipal
court of record, defendants are not entitled to atrial de novo. Rather, similar to appeals
from county and district courts, appeals from municipal courts of record are governed
by the Texas Rules of Appellate Procedure. However, unlike appeals from county and
district court that are reviewed by the Court of Appeals, appeals from municipa courts
of record are held in either the county court, county court at law or a statutorily created
municipal court of appeals.

Under Legidlation passed in 1997, known as The Municipal Courts of Record Act, a
municipal court may become a court of record through passage of alocal ordinance.*
Barring, however, specia legislation from the Legislature, a municipal judge of a court
of record must be alicensed attorney with two years experience practicing law in
Texas. Currently, it is estimated that there are in excess of 70 municipal courts of
record.

2. Justice Courts

In contrast to municipa courts, which are statutory courts, justice courts are a product
of the Texas Constitution. The Texas Constitution provides that each county shall be
divided into at least one, and not more than eight justice precincts, in each of which is
to be elected one or two justices of the peace. Approximately 827 justice courtsarein
operation today.

42 Baldwin v. New York, 399 U.S. 66 (1970).

43 Bearden v. Sate, 648 S\W.2d 688 (Tex. Crim. App. 1983); See also, Attorney General Opinion No. DM
97-097 (1997).

44 Assuming compliance with Articles 45.042-45.043, Code of Criminal Procedure, in non-record
municipal courts, defendants have the right to appeal upon the judge entering afinal judgment of guilt
regardless of whether the determination of guilt was a result of apleaor the rendering of averdict.

% |n Ex parte Spring, 586 S.W.2d 482 (Tex. Crim. App. 1978) the Court of Criminal Appeals held that
municipal courts of record do not violate the equal protection clause. In Spring, the appellant attempted to
assert that municipal courts of record were unconstitutional because defendants convicted in non-record
courts would be entitled to atrial de novo. Though the issue has never been considered by the courts, it is
possible for an appeal from amunicipal court of record to be reviewed by a non-attorney county court
judge.

“6 See generally, Chapter 30, Government Code. Prior to the Municipal Courts of Record Act, such
municipal courts could only be created by the Legidature.

Introduction 1-11 January 2005



TMCEC MUNICIPAL JUDGES BOOK

Court Structure of Texas- September 1, 2004

SUPREME COURT
(1 Court — 9 Justices)
—Statewide Jurisdiction—
Final appellate jurisdiction in civil cases and juvenile
Ccases.

COURT OF CRIMINAL APPEALS
(1 Court — 9 Justices)
—Statewide Jurisdiction—
Final appellate jurisdiction in criminal cases.

A

State Highest
Appellate Courts

COURTSOF APPEALS .
B (14 Courts — 80 Justices) o ‘ itate lIntermedlate
Civil Appeals —Regional Jurisdiction— Criminal Appeals ppellate Courts
Intermediate appeals from trial courtsin their
respective courts of appeals districts. Casesinwhich
A f Desath Penalty has
been Assessed
DISTRICT COURTS
(424 Courts — 424 Judges)
(424 Districts containing one or more counties) State Trial Courts
—Jurisdiction— of General and
- Original jurisdiction in civil actions over $200 or $500,* divorce, title to land, contested elections. Special
- Origind jurisdiction in felony criminal matters. Jurisdiction
- Juvenile matters.
- 10 District Courts are named Criminal District Courts; some others are directed to give preference
to certain specialized areas.
|
COUNTY-LEVEL COURTS
(482 Courts — 482 Judges)
Constitutional County Courts (254) County Courtsat Law (211) Probate Courts (17)
(One court in each county) (Established in 81 counties) (Established in 10 counties)
—Jurisdiction— —Jurisdiction— —Jurisdiction— X
- Original jurisdiction in civil actions - Limited jurisdiction over civil matters, Limited primarily to probate County T"?l i
between $200 and $5,000. most under $100,000. matters. Courts of Limited
- Probate (contested matters may be - Limited jurisdiction over misdemeanor Jurisdiction

transferred to District Court).

- Exclusive origina jurisdiction over
misdemeanors with fines greater than $500
or jail sentence.

- Appeals de novo from lower courts or on
the record from municipal courts of record.

- Appeals de novo from lower courts or

criminal matters.

on the record from municipal courts of

record.

MUNICIPAL COURTS?
(894 Cities — 1,342 Judges)
—Jurisdiction—

- Crimina misdemeanors punishable by fine-only
(no confinement).

- Exclusive original jurisdiction over municipal
ordinance criminal cases.*

- Limited civil jurisdiction in cases involving
dangerous dogs.

- Magistrate functions.

confinement).
- Small claims.

functions.
- Magistrate functions.

JUSTICE OF THE PEACE COURTS?®
(827 Courts — 827 Judges)
(Established in precincts within each county)
—Jurisdiction—
- Crimina misdemeanors punishable by fine only (no

- Civil actions of not more than $5,000.Magistrate

Local Trial Courts

‘ of Limited

Jurisdiction

! The dollar amount is currently unclear.

2 Some municipal courts are courts of record — appeals from those courts are taken on the record to the county-level courts.
3 All justice of the peace courts and most municipal courts are not courts of record. Appeals from these courts are by trial de novo in the county-level courts

and, in some instances, in the district courts.

4 An offense that arises under amunicipal ordinance is punishable by afine not to exceed: (1) $2000 for ordinances that govern fire safety, zoning and public

health or (2) $500 for all others.
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While most municipal judges are appointed, justices of the peace are elected by voters
of the respective precinct of the county in partisan elections for four-year terms of
office. There are no special statutory or constitutional qualificationsto serveasa
justice of the peace. Eight percent of justices of the peace attended law school .’

As previously stated, justices of the peace share concurrent original jurisdiction with
municipal courts over criminal state law violations. Notably, however, justice courts do
not have jurisdiction to adjudicate city ordinance violations. In terms of civil
jurisdiction, justice courts have exclusive original jurisdiction in civil casesin which
the amount in controversy (the amount of money or damages involved) is $200 or less.
They also have concurrent jurisdiction with both the county and district courtsin civil
matters where jurisdiction is not statutorily limited to the district or county courts and
in which the amount in controversy is not more than $5,000, exclusive of interest. By
statute, justice courts have jurisdiction of casesinvolving forcible entry and detainer
(evictions), foreclosure of mortgages and enforcement of liens on personal property in
cases where the amount in controversy is within the justice court’ s jurisdiction. There
are other notable exceptions to ajustice court’ s civil jurisdiction.” Trialsin justice of
the peace courts are not of record. Appeals from these courts aretrial de novo in the
county court, the county court at law, or the district court.

Finally, in rural areas without a medical examiner, justices of the peace act as coroners
and are authorized to conduct inquests which involve inquiring into the causes and
circumstances of any death that occurs as aresult of violent, sudden or unnatural
death.”

B. County Trial Courtsof Limited Jurisdiction

In comparison to other states, Texas is unique in that, in addition to having local trial
courts of limited jurisdiction, it also has county trial courts of limited jurisdiction.
There are three types of county trial courts of limited jurisdiction: constitutional county
courts, county courts at law and county probate courts.

1. Constitutional County Courts

As provided in the Texas Constitution, each of the state’' s 254 counties has a
constitutional county court.

4T OCA, supra, note 1 at 87.

48 Justice courts do not have jurisdiction of a suit on behalf of the state to recover a penalty, forfeiture or
escheat; a suit for divorce, asuit to recover damages for slander or defamation of character; a suit for tria
of title to land; or a suit for the enforcement of alien on land. Section 27.031, Government Code.

“9 See generally, Chapter 49, Code of Criminal Procedure. Prior to 1987, municipal judges were also
authorized to conduct inquests.
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In criminal matters, such courts can have original jurisdiction over Class A and B
misdemeanors, as well as any misdemeanor punishable by aterm of incarcerationin
jail.®® Unless a statute creating an offense gives exclusive origina jurisdiction to the
justice court, constitutional county courts have concurrent criminal jurisdiction with
justice courts over state law fine-only offenses.® In essence, this means that county
courts share jurisdiction with justice and municipal courts over most fine-only
offenses.® Congtitutional county courts have the authority to issue writs necessary to
enforce their jurisdiction.®

In terms of civil jurisdiction, constitutional county courts have concurrent civil
jurisdiction with justice courts when the amount in controversy ranges from $200 to
$5,000, exclusive of interest.>* They have concurrent jurisdiction with district courts
when the amount in controversy ranges from $500 to $5,000, exclusive of interest.
Such cggunty courts also have the genera jurisdiction of a probate court in uncontested
cases.

Some constitutional county courts have additional statutory authority. Thus, to
ascertain the jurisdiction of any specific constitutional county court one must be
familiar with specific legislation that may modify the court’ s jurisdiction.®

County level courts are unique in that they are the only trial courts that may also hear
appeals. With noted exceptions, constitutional county courts have appellate jurisdiction
in cases appealed from municipal and justice courts.>” Unless the appeal isfrom a

%0 Class A misdemeanors are punishable by confinement not to exceed one year in jail and/or afine not to
exceed $4,000 (Section 12.21, Pena Code). Class B misdemeanors are punishable by confinement not to
exceed 180 days in jail and/or afine not to exceed $2,000 (Section 12.22, Penal Code). Additionally, if an
offenseis not afelony and confinement in jail is affixed to the offense as a possible punishment it
adjudicated as if were a Class B misdemeanor (Section 12.41, Penal Code).

51 Article 4.07, Code of Criminal Procedure.

%2 Fouke v. State, 529 SW.2d 772 (Tex. Crim. App. 1975).

53 Article V, Section 16, Texas Constitution. Such writsinclude the writ of mandamus, habeas corpus and
attachment defined supra, note 38. County courts may additionally issue awrit of procedendo, an order to
alower court to proceed to judgment. Such writs may be issued because the defendant did not perfect his
or her appeal from municipal court to the county court. Mann v. Brown, 516 SW.2d 22 (Tex. App.-Tyler
1974). It isinappropriate, however, or a county court to issue such awrit merely because the defendant
seeking atrial de novo did not appear for trial county court. Ex parte Swift, 358 S.W.2d 629 (Tex. Crim.
App. 1962).

5 Section 26.042, Government Code.

55 Section 4, Probate Code.

% Sections 26.101-26.354, Government Code.

57 A constitutional county court located in a county with a statutory criminal district court has no criminal
jurisdiction (Section 26.045(c),Government Code). Additionally, the constitutional county court may
transfer itsjurisdiction to either the appropriate district court or county court at law (Article 4.11, Code of
Criminal Procedure). Finally, a county court may not have criminal jurisdiction because a specific statute
governing either the county court at law or the municipal court of record. Accordingly, to ascertain the
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municipal court of record (where trial proceedings are recorded), the appeal takesthe
form of atrial de novo (acompletely new trial). The authority of acounty-level court
of limited jurisdiction to hear appeals from alocal-level court of limited jurisdiction is
known asincidental appellate jurisdiction. Texasis one of only six statesin the country
to utilize incidental appellate jurisdiction among its courts of limited jurisdiction.®®

Consgtitutional county court judges are selected by partisan election. Though they are
required by the Texas Constitution to be “well informed of the law of the State,” they
are not required to be attorneys. 1n 2004, 14 percent of constitutional county court
judges were law school graduates.®® Accordingly, though the appellate courts have
never considered the issue, it appears possible for an appea from amunicipa court of
record to be reviewed by a non-attorney county court judge.®

2.  County Courtsat Law

There are 211 county courts at law established in 81 counties. Because the Texas
Consgtitution limits each county to a single constitutional county court, the L egislature
created statutory “county courts at law” to aid the single county court initsjudicial
functions. The civil and criminal jurisdiction of such statutory county-level trial courts
varies considerably and is established by the statute that creates the particular court.
County courts at law may be designated as juvenile courts. Some have subject matter
jurisdiction in only limited fields, such as civil, criminal or probate. In fact, some only
hear matters appealed from municipal and justice courts. Others have jurisdiction over
adiverse range of subject matter. The civil jurisdiction of most county courtsat law is
usually greater than that of the justice of the peace courts and less than that of the
district courts. County court at law judges are selected through partisan elections.
Candidates for county court at law judge must be at least 25 years old, be a county
resident for at least two years and be alicensed attorney who has either practiced law
or served as ajudge for four years.

3. County Probate Courts

There are 16 county probate courts in Texas. The Texas Constitution grants the

L egidature the authority to determine which Texas courts have jurisdiction over
probate matters. The statutorily created county probate courts of Texas are located in
the state’' s six largest metropolitan areas and have original and exclusive jurisdiction

jurisdiction of a county court, readers must often be familiar with specific statutes impacting the local
judiciary.

%8 See, U.S. Department of Justice, supra Note 6. Other states include Delaware, Georgia, Mississippi,
Ohio, and Rhode Island.

%9 OCA, supra, note 1 at 57.

60 George E. Dix and Robert O. Dawson, 40 Criminal Practice and Procedure, Section 1.49 (Texas
Practice 2d ed. 2001).
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over their counties' probate matters, guardianship cases and menta health
commitments. In most counties, the congtitutional county court has original probate
jurisdiction. In some counties, the Legisature has authorized certain statutorily created
county courts to share thisoriginal jurisdiction so that a county court at law will have
concurrent jurisdiction over probate matters with the constitutional county court. The
original probate jurisdiction of district courtsislimited to those situationsin which a
contested probate matter istransferred from a constitutional county court and when the
Legidature has granted the district court original control and jurisdiction over personal
representatives. In the more populated counties, the L egislature has created county
probate courts to exclusively hear probate matters. Thus, depending on the
jurisdictional grant by the Legislature, probate matters might be heard in the county
court, county court at law, statutory probate court, or district court of a particular
county. The qualifications for county probate judge are the same as county court at law
judge.

C. Didtrict Courts: State Trial Court of General Jurisdiction and Special
Jurisdiction

Didtrict courtsin Texas are constitutionally created trial courts of general jurisdiction.
In 2004, there were 424 district courts. The geographical area served by each court is
established by the Legislature, but each county must be served by at least one district
court. In sparsely populated areas of the state, several counties may be served by a
single district court, while an urban county may be served by many district courts.
Digtrict courts have original jurisdictionin
al felony criminal cases,® misdemeanors
involving “official misconduct,” divorce
cases, cases involving title to land,
election contest cases, civil mattersin
which the amount in controversy is $200
or more, and any mattersin which
jurisdiction is not placed in another trial court. While most district courts try both
crimina and civil cases, in the more densely populated counties the courts may
specializein civil, criminal, juvenile, or family law matters (such courts are known as

For a county by county breakdown of
intermediate court of appeals regions,
go to: www.courts.state.tx.us/
appcourt.asp.

81 There are five categories of feloniesin Texas. State jail felonies punishable by 180 days to two yearsin
astatejail; an optional fine not to exceed $10,000 (Section 12.35, Penal Code). Third degree felonies are
punishable by 2-10 yearsin prison; an optional fine not to exceed $10,000 (Section 12.34, Pena Code).
Second-degree felonies are punishable by 2-20 yearsin prison; an optiona fine not to exceed $10,000
(Section 12.33, Penal Code). First-degree felonies are punishable by 5-99 years in prison; an optiona fine
not to exceed $10,000. Capital felonies are punishable by either life in prison or death by lethal injection
(Section 12.31, Penal Code).
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state trial courts of special jurisdiction). Such courts may be statutorily created in the
same manner as a county court at law.”

Because municipal judges, acting as magistrates, are involved in the preliminary stages
of awide array of criminal offenses, they can potentially play an indirect rolein
adjudications in district court.”® Additionally, in the event that a party makes amotion
to either disqualify or recuse amunicipal judge, the case must be submitted to the
presiding judge of the administrative judicial region.** Section 74.042 of the
Government Code establishes nine administrative judicial regionsin the State, with the
presiding judge for each region being designated by the Governor. The presiding judge
of the administrative judicial region is generally acurrent district judge.® Finally, in
the event that amunicipal judge finds an “officer of the court”® in contempt, the
officer must be released on a personal bond pending the assignment of atrial judge to
hear the contempt accusation by the presiding judge of the administrative judicial
region.

D. Statelntermediate Appellate Courts

The 14 courts of appeal have intermediate appellate jurisdiction in both civil and
criminal cases appealed from district or county courts.®” Each court of appeals has
jurisdiction in a specific geographical region of the State. Each court is presided over
by achief justice, and it has at least two other justices. The specific number of justices
on each court is set by statute and ranges from three to 13. The Legislature, however,
may increase the number whenever the workload of an individual court requires
additional judges.

Presently there are 80 justices authorized for these courts. Appealsin the courts of
appeals are usually heard by a panel of three justices, unlessin a particular case an en

62 See generally, Chapter 24, Government Code.

5 Municipal judges acting as magistrates have been called to testify in suppression hearingsin district
court. See generaly, “Taking the Stand: Testifying on Juvenile Magistration,” Municipal Recorder (Val.
11, No. 1) December 2001.

5 Texas Rule of Civil Procedure 18. In terms of recusal and disqualification, the rules of civil procedure
apply to al judgesin criminal cases. Arnold v. Sate, 853 S.W.2d 543 (Tex. Crim. App. 1993).

& Section 74.045, Government Code. The judge may also be aretired district judge or an appellate judge
with district court experience.

% Section 21.002, Government Code. “ Officers of the court” generally refers to attorneys, bailiffs and
clerks. For additional information, see Chapter 5 Contempt.

57 Courts of appeal are located in the following cities: Amarillo (District 7), Austin (District 3), Beaumont
(District 9), Corpus Christi (District 13), Dallas (District 5), Eastland (District 11), El Paso (District 8),
Fort Worth (District 2), Houston (two courts: Districts 1 and 14), San Antonio (District 4), Texarkana
(District 6), Tyler (District 12), and Waco (District 10). Seeillustration on next page for the location of the
corresponding numbered districts.
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banc hearing is ordered. In thisinstance, all the justices of the court hear and consider
the case.
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Appeals from the district and county courts are neither automatic nor discretionary. In
other words, while the appellant (the party making the appeal) must perfect their
appeals in atimely manner, the court of appeals must generally hear the appeal. Such,
however, is not the case in appeals of cases originating in municipa court. Defendants
convicted in municipal court and subsequently convicted again following atrial de
novo in acounty level court may only appeal their conviction to the appropriate court
of appealsif the fine is $100 or more or the sole issue on appeal is the constitutionality
of the statute or ordinance on which the conviction is based.®® Defendants convicted in
municipal courts of record who appeal to the county level court may aso appeal their
cases to the appropriate court of appeals. It should be noted that if the State prevails at
trial in amunicipal court of record and the conviction is reversed at the county level,
the State may appeal to the appropriate court of appeals. Because appeal s from non-

8 Article 4.03, Code of Criminal Procedure.
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record municipal courtsresultin atrial de novo, acquittalsin the county level court
preclude appeal by the State. Concurrently with the high appellate courts, the courts of
appeals have writ power (e.g., most commonly the writ of mandamus and the writ of
habeas corpus).”

Sincethere are 14 appellate districts, it is important that judges know the location of
their respective court of appeals. Most intermediate appellate courts now make their
published opinions available online. Such opinions constitute case law and are
published in the South Western Reporter Series.” Published decisions constitute case
law. A court of appeal may, however, construe laws differently. Thus, barring an
opinion by either of the state’ s highest appellate courts, such published opinions are
only controlling authority in their territory (not to say they cannot be persuasivein
others).

Court of appeals justices are selected by partisan elections and serve six-year
overlapping terms. Candidates must be at least 35 years of age, a citizen of the United
States and of Texas and a practicing attorney or a judge for a court of record for at least
10 years.

E. StateHighest Appellate Courts

Texasisone of two states in the United States of America (the other being Oklahoma)
to have a bifurcated (divided into two courts) high appellate court system. Review by
either the Court of Criminal Appeals or Supreme Court of Texasis generally not a
matter of right, but of sound judicial discretion. Four votes are required for a case to be
reviewed by either court.”* Respective to their jurisdictions, each court has legislative
authority to create rules of evidence and procedure. Additionally, each court has
jurisdiction to answer certified questions posed to it by federal appellate courts. The
gualifications for each court are the same as the court of appeals. Because they are
coequals within their respective jurisdictions, there are no cross appeal s between the
two courts of last resort. While each court construes both the Federal and State
Congtitutions, they are the final authority in construing the Texas Constitution.
Appellants wishing to appeal beyond either of the high courts must couch their appeals
in terms of the Federal Constitution. In such cases, appeals may be made to the 5"
Circuit Court of Appealsand U. S. Supreme Court.

5 See, supra, note 51.

™ For more information on case law and the Southwest Reporter Series, see Chapter 8 Legal Research.

™ Known euphemistically as “the rule of four” in criminal cases, see Texas Rules of Appellate Procedure
69.1.
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1. Court of Criminal Appeals

The Court of Criminal Appealsisthe highest state court of appeal for criminal subject
matter. The Court holds sessions throughout the year in Austin, Texas. The Court is
comprised of nine members, a Presiding Judge and eight Judges. Decisions of courts of
appealsin acriminal case may be appealed to the Court of Criminal Appeals by
petition for discretionary review (PDR), filed by the State or the defendant, or both.
Alternatively, the Court may review adecision on its own motion. All cases that result
in the death penalty are automatically directed to the Court of Criminal Appeals from
thetrial court level. The Court also hears direct appeals stemming from the denial of
bail. Determinations of the Court are final unless they involve a question of federal
constitutional law. In such instances, they enter the federal system.

Prior to 1981, all crimina cases were appealed directly to the Court of Criminal
Appeals from the district and county courts. During this period of time, municipal and
justice court cases could not be appealed beyond the county level courts unlessthe fine
exceeded $100 dollars. In such cases, the only appeal remaining was to the U.S.
Supreme Court.

While relatively few cases reaching the Court of Criminal Appeals directly pertain to
municipal courts, the decisions of the Court remain of paramount importance. Not only
do the opinions of the Court directly impact the civil liberties of the people of Texas,
but they often establish case law that control how all Texas courts are to construe the
procedural and substantive criminal laws.

The Court of Criminal Appeals oversees the administration of the Judicial and Court
Personnel Training Fund that funds judicial education for al levels of the judiciary.”

2.  SupremeCourt

The Supreme Court has statewide, final appellate jurisdiction in all civil cases (which
includes juvenile law). Most of the cases that are heard by this Court are appeals from
an appellate ruling by one of the intermediate courts of appeals. The Supreme Court
also has the authority to determine certain legal matters over which no other court has
jurisdiction. The Court consists of a Chief Justice and eight Justices. Decisions of the
Courts of Appealsin civil cases may be appealed to the Supreme Court by either or
both parties through the filing of a petition for review (formerly “writ of error”).

In addition to its adjudicative functions, the Supreme Court has many administrative
duties. The Court is responsible for overseeing the efficient operation of the Texas
judicial system. Accordingly, it promulgates the rules of administration for the Texas

"2 See generally, Chapter 56, Government Code.
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judicial system, the rulesfor the operation of the Office of Court Administration, the
Commission on Judicial Conduct, the State Bar of Texas, the Court Reporter
Certification Board, and other state agenciesin the judicial branch of government. An
important administrative function of the Supreme Court is the transfer of cases
between the 14 courts of appeals to ensure an equal workload distribution among those
courts.

IV. Magistrate Functions

While every member of the judiciary in Texasis a state magistrate, municipal judges
and justices of the peace perform more magistrate duties than all other members of the
judiciary combined. In the capacity of a magistrate, municipal judges serve an
important gate-keeping function in the adjudication of al criminal matters
(misdemeanors and felonies).

A. Warrants

What isawarrant? An arrest warrant is “awritten order from a magistrate, directed to a
peace officer or some other person specifically named, commanding him to take the
body of the person accused of an offense to be dealt with according to law.””® An arrest
warrant must be supported by a sworn affidavit containing substantial facts
establishing probable cause in every instance in which an arrest warrant is requested.
(In fiscal year 2004, the Office of Court Administration (OCA) reported that municipal
judgesissued 2,172,260 arrest warrants.) In contrast to an arrest warrant, a search
warrant is “awritten order, issued by a magistrate and directed to a peace officer,
commanding him to search for any property or thing and to seize the same and bring it
before [the] magistrate or commanding him to search for and photograph a child and
deliver to the magistrate any of the film exposed pursuant to the order.”* (According
to the OCA, in fiscal year 2004, municipal judges issued 5,937 search warrants.)

The purpose of the search provisionsin both Article I, Section 9 of the Texas
Constitution” and the 4" Amendment of the U. S. Constitution’ are to safeguard the
privacy and security of individuals against arbitrary invasion.”” As neutral and

3 Article 1, Section 9, Texas Constitution; Article 15.01, Code of Criminal Procedure.

™ Article 18.01(a), Code of Criminal Procedure.

" “The people shall be secure in their persons, houses, papers, and possessions, from all unreasonable
seizures or searches, and no warrant to search any place, or to seize any person or thing, shall issue
without describing them as near as may be, nor without probable cause, supported by oath or affirmation.”
8 “Theright of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause,
supported by Oath or Affirmation, and particularly describing the place to be searched, and the persons or
things to be seized.”

" Juarez v. Sate, 758 S.W.2d 772 (Tex. Crim. App. 1988).
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detached public officials, magistrates serve as an institutional safety mechanism that
protects the citizenry from unreasonable searches and seizures.

Underlying the determination of whether or not to issue a warrant is the concept of
probable cause. Magistrates are called upon to issue warrants for the search and/or
seizure of persons, places or things based on a sworn affidavit presented by alaw
enforcement officer. It is the duty of the magistrate to determine, prior to the issuance
of awarrant, whether or not probable cause exists. Without the initia finding of
probable cause, the warrant should not be issued. Probable cause exists where the
police have reasonably trustworthy information sufficient to warrant a reasonable
person to believe a particular person has committed or is committing an offense. “The
determination of the existence of probable cause concerns the factual and practical
considerations of everyday life on which reasonable and prudent [people€], not legal
technicians, act.””® “ Probable cause deals with probabilities; it requires more than mere
suspicion but far less evidence than that needed to support a conviction or even that
needed to support afinding by a preponderance of the evidence.” The rule of probable
cause seeks to accommodate the sometimes opposing interests of safeguarding citizens
from rash and unreasonabl e police conduct
and giving fair leeway to legitimate law For additional information on the
enforcement efforts.”® In determi ning issuance of search and arrest warrants,
whether or not probable cause exists, the see TMCEC Bench Book.

reviewing magistrateis limited to
considering only that information contained within the “four corners’ of the affidavit
presented by the law enforcement officer (hence the “four corners’ rule). Accordingly,
verbal statements made by the affiant during the reviewing process may not be
considered in determining probable cause.

B. Presentation beforethe Magistrate

Aninitial appearanceis required promptly after the arrest of the suspect. The law
reguires the appearance be within 24 and 48
hours.®! At theinitial appearance, the For additional information on
magistrate informs the defendant of his or conducting an “Article 15.17 hearing,”
her rights and explains the formal charge or | see TMCEC Bench Book.

charges pending against the defendant.

8 Woodward v. Sate, 668 S.\W.2d 337, 345 (Tex. Crim. App. 1982).

™ United Sates v. Woolery, 670 F.2d 513, 515 (5" Cir. 1982).

80 Woodward v. State, 668 SW.2d at 345-46.

8 County of Riverside v. McLaughlin, 500 U.S. 44 (1991); Articles 14.06(a) and 15.17, Code of Criminal
Procedure.

Introduction 1-22 January 2005



TMCEC MUNICIPAL JUDGES BOOK

Additionally, it is at this time that the issues of appointment of counsel and indigence
may be raised.® If the arrest was made without awarrant, probable cause may be
determined. If the magistrate has jurisdiction over the offense, he or she may accept a
pleaat thistime. Though Texas law has|ong embraced the general concept of
requiring that the accused be promptly taken before a magistrate, the Texas Code of
Crimina Procedure has never specified a name for such proceeding. This has caused
more than alittle confusion amongst scholars and courts. While the term “initial
appearance” suitably describes what is required under Texas law, readers should be
aware that Texas case law synonymously uses various descriptive termsincluding
“magistratized,” “ magistrated,”® “Article 15.17 Appearance,”® and “ Preliminary
Initial Appearance (PIA).”® With little hope of clarifying legislation on the horizon,
such ambiguity is likely to continue. While the Court of Criminal Appeals has shown
no preference to any one term it has taken issue with courts and attorneys mistakenly
referring to it as an “ arraignment.”®

C. Ball

If the accused has not been released by law enforcement prior to being brought before
the court, the judge, acting as a magistrate, will set bail and in some cases order special
conditions for pretrial release. The accused can generally secure release in one of the
following four ways:. (1) post the full amount of bail in the form of money (i.e., acash
bond); (2) use property as collateral for

release (i.e., a property bond); (3) the For additional information on setting
amount of bail may be posted by athird bail and related issues, see TMCEC
person (i.e., asurety bond); or (4) the Bench Book.

accused may be released on his or her own

82 The 77 L egislature passed Senate Bill 7 creating the Texas Fair Defense Act. The Act provides how
and when counsel must be appointed to represent indigent defendants. The judges of county and district
courts trying criminal cases were required to prepare written countywide procedures for timely and fairly
appointing counsel in these cases. All 254 counties have submitted their interim countywide procedures to
the Office of Court Administration (OCA). The county and district courts may designate a magistrate to
appoint counsel. Accordingly, al magistrates are strongly encouraged to contact their local district or
county judges to ascertain what role, if any, they will servein their county’s implementation of the Texas
Fair Defense Act.

8 Watson v. Sate, 762 S.W.2d 591, 594 (Tex. Crim. App. 1988).

8 State v. Vogel, 852 S.W.2d 567, 569-570 (Tex. App.-Dallas 1992, pet. ref'd).

% Greenv. Sate, 872 SW.2d 717 (Tex. Crim. App. 1994). Holding that PIA is not a“critical stage” where
right to counsel attaches.

8 Watson v. Sate, 762 S.W.2d 591, 594 (Tex. Crim. App. 1988). Arraignments are detailed in Chapter 26
of the Code of Criminal Procedure. Arraignments occur in felony cases and misdemeanors punishable by
incarceration. In such cases, an arraignment occurs after the accused is presented before the magistrate.
The purpose of an arraignment is to formally identify the defendant, allow the defendant to enter aplea
and to appoint counsel if necessary. Unless waived, service of process upon the defendant is required at
least two days prior to an arraignment.
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recognizancein lieu of amonetary bond (i.e., persona bond). The law generally
requires that bail be set at an amount to assure the appearance of the accused in light of
his or her financia resources and ties to the community and bail is not to be used as an
instrument of oppression.

D. Magistrate Order for Emergency Protection (M OEP)

According to the OCA, between 1999 and 2003, the number of emergency protective
ordersissued by municipal judgesin their magistrate capacity increased nearly 111
percent.

At adefendant’ s first appearance before a magistrate after having been arrested for an
offense involving family violence or
stalking, the magistrate may issue a For additional information on issuing a
Magistrate’ s Order for Emergency Protection | Magistrate’s Otder for Emergency
(MOEP).¥” A MOEP, aso known as an EPO | Protection, see TMCEC Besnch Book.
(Emergency Protective Order), is preferable
to the use of a peace bond.®® A MOEP may be granted without prompting or
suggestion by the magistrate or upon the motion of the victim, the victim’'s guardian, a
peace officer, or the attorney representing the State.®’ If the defendant is arrested for an
offense involving serious bodily injury or the use or exhibition of a deadly weapon, the
magistrate is without discretion and required to issue the order.*

E. ExaminingTrials

Following arrest, suspectsin the United States are entitled to atimely preliminary
hearing before a neutral magistrate to determine if probable cause exists that justifies
detaining the defendant prior to trial.** In Texas, such a preliminary hearing is known
asan examining trial. The general underlying
function of an examining trial isto protect | For additional information on
citizens and society from the consequences | conducting an examining trial, see
and financial costs of unwarranted TMCEC Bench Book.
prosecutions. Notably, there is no federal

87 Article 17.292, Code of Criminal Procedure.

8 Though Chapter 7 of the Code of Criminal Procedure authorizes Texas magistrates to issue peace bonds,
the general consensus among legal scholars and practitionersis that peace bonds are archaic and riddled
with legal problems. See generally, Sidney Childress, “Peace Bonds — Ancient Anachronism or Viable
Criminal Prevention Devices?,” 21 Am. J. Crim. L. 107 (1994). In light of disciplinary actions against
magistrates who have used them (see, Sate Commission on Judicial Conduct 2000: Annual Report, 64
TXBJ 298, 310), their useis generally discouraged.

8 Article 17.292(a)(1-4), Code of Criminal Procedure.

% Article 17.292(b)(1-2), Code of Criminal Procedure.

¥ Gerstein v. Pugh, 420 U.S. 103 (1975).
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constitutional right to an examining trial.* Additionally, agrand jury indictment
terminates a defendant’ s statutory right to an examining trial.** Not all criminal
defendants are entitled to an examining trial—only defendants accused of felonies.
Finally, while municipal judgesin their capacity as magistrates may conduct
examining trials, they are not authorized to conduct examining trials in capital cases.*

F. Miscellaneous

The af orementioned magistrate functions are by no means exhaustive. Magistrates are
also authorized to conduct property hearings,” issue summons,® order protection by a
peace officer,” issue awrit of attachment,* i ssue emergency mental commitments,*
and conduct tow hearings.'®

V. TheRoleof Municipal Courtsin Local Gover nment

Therole of municipal courtsin city government has at times proven problematic for all
partiesinvolved. As previously detailed in our discussion of the constitutional origins
of municipal courts, following the decision in Ex parte Wilbarger'™ (acknowledging
that the Texas Constitution permits jurisdiction of state law offensesto be given to
municipal courts), the Court of Criminal Appeals has consistently held that despite the
fact that they exist in the context of city government, municipal courts are state trial
courts and “ are governed by the same rules of practice as are other state courts.”'*
This often overlooked statement of law haslong been the source of various
intergovernmental problems that are unique to municipal courts.

A. WhoseCourt IsIt Anyway?

Since municipal courts are locally funded, operated and administrated, thereisa
common tendency for municipal officias (city council members, mayors, city
managers, etc.), to view their municipal court in alight similar to other city
departments. Municipal courts are, however, different. Neither municipal courts'® nor

9 Harrisv. Estelle, 487 F.2d, 1293 (5th Cir. 1974).

% gate exrel. Holmesv. Salinas, 784 S.W.2d 421 (Tex. Crim. App. 1990).

9% Article 16.15, Code of Criminal Procedure.

% Article 18.17, Code of Criminal Procedure.

% Article 15.03, Code of Criminal Procedure.

9 Article 7.15, Code of Criminal Procedure.

% Article 24.11, Code of Criminal Procedure.

9 See, Chapter 2-33, TMCEC Bench Book.

100 5ee Chapter 2-36, TMCEC Bench Book.

101 Ex parte Wilbarger, 55 S.W. 968 (Tex. Crim. App. 1900).

102 Ex parte Quintanilla, 207 SW.2d 377 (Tex. Crim. App. 1947).

193 1 fact, the law has long been clear that municipalities have no independent right to exist separate from
the conditional authority given to them that is subject to legislative discretion. Thus, the charters of a
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local ordinances™ are a product of municipal sovereignty. As previously detailed,
municipal courts originate from two sources. the Texas Constitution and the State
Legislature. As explained in Ex parte Quintanilla, *® despite their location within
municipalities, they arein fact “ state,” not “city,” trial courts. Because cities are not
reguired to have municipal courts, al local governing bodies, officials and employees
should be mindful that activating a state trial court at the municipal level of
government subjects the entire city government to awide array of state and federal
laws. Thislegal fact poses many questions that have yet to be definitively resolved.

B. Judicial Independence

At the core of many local conflicts involving municipal courts are questions about the
relationship between the municipal court (including court personnel) and the city
council, mayor and city manager. A fundamental principle of American jurisprudence
is the doctrine of separation of powers.'® The doctrine of separation of powers serves
as a“ self-executing safeguard against the encroachment or aggrandizement of one
branch [of government] at the expense of the other.” " “The purpose of separation and
equilibration of powersin general ... [is] not merely to assure effective government but
to preserve individual freedom.”*® Although the Federal Constitution does not
expressly provide for the separation of powers, the framers of the Texas Constitution
expressly incorporated it in each of the Texas Constitutions.*® In explaining the
doctrine, asit existsin Texas, the Court of Criminal Appeals has stated:

Articlell, 81, inasingle, tersely phrased paragraph, provides that the
constitutional division of the government into three departments (Legidlative,
Executive and Judicial) shall remain intact, ‘except in the instances herein
expressly permitted.” This separation of the powers of government ensures ‘that a

municipality “may be annulled or revoked at the will and pleasure of the Legidature, asit deems the pubic
good may require....” Blessing v. City of Galveston, 42 Tex. 641, 657-658 (1875).

10% pye v. Peterson, 45 Tex. 312 (1876).

105 207 S.w.2d 377 (Tex. Crim. App. 1947).

106 «The governments of states and the United States are divided into three departments or branches: the
legislative which is empowered to make laws, the executive which is required to carry out the laws, and
the judicia which is charged with interpreting the laws and adjudicate disputes under the law. Under this
constitutional doctrine ... one branch is not permitted to encroach on the domain or exercise the powers of
another. See U.S. Constitution, Articles|-111.” Black’s Law Dictionary, 6" Edition (1990).

107 Byckley v. Valeo, 424 U.S. 1, 122 (1976).

198 Morrison v. Olson, 108 S.Ct. 2597, 2637 (1988) (Scalia, J dissenting).

109 «The powers of the Government of the State of Texas shall be divided into three distinct departments,
each of which shall be confided to a separate body of magistracy, to wit: Those which are Legislative to
one, those which are Executive to another and those which are Judicial to another; and no person, or
collection of persons, being of one of these departments, shall exercise any power properly attached to
either of the others, except in the instances herein expressly permitted.” Article |1, Section 1, Texas
Constitution.
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power which has been granted to one department of gover nment may be exercised
only by that branch to the exclusion of others.” The separation of powers doctrine
therefore requires that ‘ any attempt by one department of government to interfere
with the powers of another isnull and void. ™™

Whileit isnot illogical to analogize municipa government to the three branches of
federal and state government (the mayor represents the executive branch; the city
council represents the legislative branch; the municipal court represents the judicial
branch), such an analogy is not necessarily applicable to all municipalities. In
comparison to federal and state government, municipal governments are neither
uniform in structure, nor as rigid in terms of power distribution."* Additionally, there
are not always traditional “checks and balances” in municipal government between the
city council, mayor and municipal court. Ultimately, to ascertain the structure and
power distribution of any municipal government, one must examine either the special
act of the Legidature creating the municipality, the general-law provisions, or the city
charter. Regardless of local structure, municipal officials should be careful not to usurp
or exercise judicial power that state law gives only to municipal courts.

Regardless of whether separation of power exists within municipal government, the
Supreme Court has stated that in Texasthe “*‘inherent judicial power’ of a court is not
derived from legidlative grant or specific constitutional provision but from the very fact
that the court has been created and charged by the Constitution with certain duties and
responsibilities; the inherent powers of a court are those which it may call upon to aid
in the exercise of itsjurisdiction, in the administration of justice and in the preservation
of itsindependence and integrity.”**?

Accordingly, preservation of public confidence in the administration of justice requires
city officials and their employees to both constantly acknowledge and scrupulously
guard the judicial independence of the municipal court. Municipal courts must not act,
or be expected to operate, as a rubber stamp for the mayor, city manager, police
department, or any other operating department.

Preserving judicial independence and avoiding the appearance of impropriety is
frequently difficult in small municipalities. When either judges act also as clerks,
clerks serve in other various municipal capacities (city secretary, police dispatcher,
etc.), or where the offices of the court are located in the same building as the police
department, the potential for ethical and legal troubles are significantly increased.
Ideally, these situations should be altogether avoided. At a minimum, however,
municipal judges and local officials should devise strategies and make concerted

110 Meshell v. State, 739 S.W.2d 246, 252 (Tex. Crim. App. 1987).
111 See generally, Brooks, supra note 13 at Section 1.01.
12 Eichelberger v. Eichelberger, 582 S\W.2d 395 (Tex. 1979).
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efforts to avoid the appearance of impropriety.™ Because municipal courts make up
the greatest portion of the judicial system, and because more people come into contact
with municipal courts on adaily basisthan all other Texas courts combined, it is
imperative that all Texas municipalities be mindful that maintaining public confidence
in all Texas courts begins at home, in the local trial courts.

C. Tension between Expressand Implicit Functions of Municipal Courts

While municipal courts serve the express function of preserving public safety,
protecting the quality of lifein Texas communities and deterring future criminal
behavior, there is no denying the implicit, though significant, function of revenue
generation.™* The conflict between the express function and consequential implicit
function of municipal courtsis potentially an additional source of tension in municipal
government. Not surprisingly, acommon complaint regarding local trial courtsis that
they engage in “cash register justice.” Regardless of what portion of acity’s budget
comes from fines and court costs, amunicipal court should not be viewed by either a
public official or the public at large as being tantamount to either a“cash cow” or an
ATM for local expenditures. Conversely, judges must recognize that mayors, city
managers and council members are required to be concerned about revenues. While
finding a balance between judicial independence and fiscal reality may present special
challengesin municipal government, achieving such a balance should be agoal shared
by all members of municipal government. Ethically, ajudge is prohibited from setting
fines for the purpose of either satisfying or dissatisfying the city council, city manager,
or mayor. Justice requires, regardless of intergovernmental pressures, that a municipal
judge decide each case upon its merits. While city councils may create violations, and
law enforcement and prosecutors may make formal accusations, only a court may
determineif alegal violation has occurred.™®

D. StateLaw

The inappropriate enforcement and adjudication of state traffic lawsin local and
county governments resulted in the passage of state laws designed to penalize local

13 Common examples to be avoided: judges and or clerks discussing the merits of pending cases with
either peace officers or prosecutors; judges advising peace officers or prosecutors on which cases should
befiled.

14 |n FY 2004 alone, Texas municipa courts generated more than $540 million in revenue for local and
state government (more than all other courts in Texas combined). See, OCA, supra note 1 at 57.

115 «Neither the Legislature nor city council can by a declaration make that a nuisance which is not in fact
anuisance, and the question as to whether or not a building is anuisance, is ajustifiable question,
determined alone by the court or jury having the case.” Hart v. City of Dallas, 565 S.W.2d 373 (Tex. Civ.
App.-Tyler 1978).
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governments and public officials who use their courts predominantly for the purposes
of funding city government.™®

Local governments are legally prohibited from having traffic-offense quotas. Section
720.002 of the Transportation Code prohibits municipalities from either formally or
informally establishing a plan to evaluate, promote, compensate, or discipline a
municipal judge or peace officer based on the number of citations issued or fines
collected. Furthermore, the law prohibits municipal officials and employees from
expecting, requiring, or even suggesting, that amunicipal court or municipal judge
collect a predetermined amount of money from persons convicted of atraffic offense
during any period of time. Additionally, municipal officials or employees may not
expect, require, or suggest that a peace officer issue a predetermined or specified
number of traffic citations within a specified period.

The prohibition of traffic quotasis not intended to prohibit municipalities from
considering the amount of revenue collected by municipal courts when evaluating the
performance of municipal judges who are employed by the municipality.'” Neither
does the law prohibit municipalities from obtaining budgetary information from a
municipal court including an estimate of the amount of money the court anticipates
will be collected in abudget year.

It isimportant that mayors, city managers and city attorneys know that municipalities
have been subject to costly whistleblower lawsuits for violating the State’ s prohibition
against traffic-offense quotas.™*® In addition to applicable criminal penalties,*® a
violation of the law by an elected officia is misconduct and a ground for removal from
office. A violation of the law by a person who is not an elected official isaground for
removal from the person’s position.

V1. Basic Municipal Court Organization

Although some of the fundamental elements of municipal courtsin Texas are
authorized or required by law, municipalities have some latitude in prescribing the
organizational structure of the court. In Texas, cities are created under statutes that
make them either home-rule or general-law cities. Home-rule cities have been
empowered to enact charter and ordinance provisions not inconsistent with state law

118 11 addition to Chapter 720, Section 542.402(b) of the Transportation Code places a 30 percent cap on
the amount of revenue that may be collected locally in the form of fines.

1171t is debatable whether Section 720.002(d) is applicable to home rule and general law municipalities
where judges are not simply “employees’ but rather are appointed “public officials.” [See generaly,
Thompson v. City of Austin, 979 SW.2d 676 (Tex. App.-Austin 1998)].

118 City of Jersey Village v. Campbell, 920 S.W.2d 694 (Tex. App.-Houston [1 Dist.] 1996); City of Austin
v. Ender 30 S.W.3d 590 (Tex. App.-Austin 2000).

119 Official oppression Section 39.03(2)(2), Penal Code.
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that prescribe structural details of local court organization. Texas statutes also provide
general-law cities some choices regarding the organization of the court. Thus,
variations exist throughout the state with regard to court organization. The basic
organization of the municipal court personnel consists of the following officers of the
court: judge(s), court clerk(s), deputy clerk(s), prosecutor(s), bailiff(s), warrant
officer(s), and defense counsel.

A. Judge

The judgeis generaly responsible for presiding over trials and other court proceedings
and for the general administration of the court. Additionally, as previoudy detailed, all
judgesin Texas are magistrates. It isimportant that when acting in an officia capacity
that al judges are able to differentiate between judicial and magistrate duties and
authority. Regardless of which hat (judge or magistrate) a municipal judge is wearing,
he or she must be impartial, ensure that justice is done and base decisions on the law as
applicable to the facts.

In the capacity of atrial court judge, the judge is not an adversary and must decide
guestions only on the basis of law. He or she must never assume the role of prosecutor
or of defense counsel, act as specia advisor to the police, or rubber stamp of law
enforcement. The judge must never be influenced by the city to produce revenue or to
enforce laws selectively. When cases proceed to trial, only the evidence presented and
the applicable law can be the legitimate basis for any judicial decision. Accordingly,
the judge must allow both prosecution and defense, aswell as all other components of
the system, to perform their duties vigorously but always within the limits allowed by
law.

Municipal judges are public officials. Thisis significant in that Article XV, Section 40
of the Texas Constitution provides in pertinent part that:

No person shall hold or exercise at the same time, more than one civil office of
emolument, except that of Justice of the Peace... . It isfurther provided that a
nonelective state officer may hold other nonel ective offices under the state or the
United States, if the other officeis of benefit to the Sate of Texas or isrequired by
the state or federal law, and thereis no conflict with the original office for which
he receives salary or compensation... .

This provision raises the issue of whether a municipal judge may serve more than one
municipality asjudge. In 1996, the Office of the State Attorney General addressed
whether a municipal judge may serve in adual capacity.’ The opinion states that a
compensated municipal judge — whether full-time or part-time, elected or appointed

120 Attorney General Opinion No. DM-428 (1996).
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— holds a*“ public office” and is subject to Article XV1, Section 40 of the Texas
Constitution, which prohibits the holding of more than one office. The appointed
municipa judge may hold more than one such office, provided the holding of the
second officeis “of benefit to the state” as required by Article XV, Section 40. The
opinion does not decide whether holding more than one municipal judgeshipis*“of
benefit to the state.” After this opinion was rendered, the 75" Legislature amended
Section 574.001 of the Government Code to provide that a person may hold the office
of municipal judge for more than one
municipality at the same time if each
officeisfilled by appointment and the
holding of these officesis considered to
be of benefit to the state.

For more on the role of the judge, see
Chapter 2 of this publication.

1. Qualification and Selection

Separate statutory authorization for the selection of municipal judges exists for home-
rule cities and for general-law cities.

Under home-rule, state law provides that the judge may be selected in the manner
prescribed by the city charter.”! The selection may be by election or by appointment.

General-law cities may provide by ordinance for the appointment or election of the
municipa judge. The election of judges must be conducted in the same manner and for
the same term as the mayor. If changing from the elective to the appointive method of
selection, a new judge may not be appointed until after the incumbent’ s term has
expired. When the mayor serves as ex officio judge, the city council may adopt an
ordinance establishing the position of municipal judge and appoint ajudge at any time
into the position. That judge serves for the remaining unexpired term of the mayor and
may b?z 2reappoi nted or the council may appoint another person into the position of
judge.

2.  Term of Office

A municipal judge’'sterm of office istwo years unless the municipality sets aterm of
four years."® If amunicipal judge in a general-law city istemporarily unable to serve,
the city may appoint aqualified person to sit temporarily for the regular judge. That
person would temporarily have the same powers and duties of office and would be
entitled to the same compensation as the regular judge."®* The ordinance or special

121 Section 29.004(a), Government Code.

122 gection 29.004(b), Government Code.

123 Article X1, Section 11, Texas Constitution; Section 29.005, Government Code.
124 Section 29.006, Government Code.
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statute creating a municipal court of record establishes the term of office for judge. In
home-rule and general-law cities, the city’ s governing body shall fill avacancy for the
remainder of the unexpired term.'®

3. Removal

Grounds for removal may be located in the ordinance or special statute creating a court
of record.’® More than one intermediate court of appeals has held that in home-rule
municipalities, judges may be removed pursuant to the terms of the city charter.'*’
Generally, as amatter of law, municipal judges may be removed from office by the
city’ s governing body for incompetence, corruption, misconduct, or malfeasance in
office. A municipal judge may also be removed from office by the Supreme Court
through formal proceedings initiated by the
State Commission on Judicial Conduct upon
afinding of judicial misconduct."”® The
Commission on Judicial Conduct may also
sanction ajudge for improper behavior of the
court’ s staff.

For additional information on the
Commission’s function and
proceedings, see Chapter 7 of this
publication.

4.  Dutiesand Responsibilities

The basic judicia duties and responsibilities of the municipal judge are generally set
forth in a city ordinance, city charter and the Code of Criminal Procedure. While an
exact list would be difficult to assemble, the following duties apply to all Texas
municipal judges:

Preside over jury and non-jury trias;
Make evidentiary rulings during trial and pretrial hearings;
I ssue process (subpoenas, summonses, warrants, capias, capias pro fines, and

attachments) to compel the attendance of persons as witnesses and parents of

juveniles and to compel the appearance of defendantsin municipal court;'?

125 gection 29.011, Government Code.

126 Section 30.000085, Government Code.

27 \Willmann v. City of San Antonio, 123 S.\W.3d 469 (Tex. App.-San Antonio 2003); Barnett v. City of
Plainview, 848 SW.2d 339 (Tex. App.-Amarillo 1993); Ratliff v. City of Wichita Falls, 115 S.W.2d 1153
(Tex. Civ. App.-Amarillo 1938).

128 Article V, Section 1-a, Texas Constitution.

129 Article 45.014, Code of Criminal Procedure. See also, Articles 16.10, 16.11 and 24.01, Code of
Criminal Procedure.

Introduction 1-32 January 2005



TMCEC MUNICIPAL JUDGES BOOK

Grant continuances in cases where sufficient cause is shown that a case should be
postponed (The judge has discretion to approve or disapprove continuances in
most instances.);**

K eep and maintain a docket containing each case filed and court action taken;**!

Rule on motions for new trials;*** and
Prepare or assist in the reporting of al traffic convictions to the Texas Department
of Public Safety.™®

The judge generally relies heavily on the administrative support of the clerk, but may
not delegate judicial duties to the clerk or allow the clerk to influence any judicial
decisions. Where there is more than one judge in a municipality, one of the judgesis
generally designated to be the presiding judge or the administrative judge. Asthe chief
administrator for the court, the presiding judge is responsible for organizing and
scheduling court activities, developing and maintaining policies and procedures,
allocating the workload and assigning cases to the various courts, supervising the court
support personnel, and performing a variety of other administrative functions.

A judgeis not permitted to delegate duties conferred by law unless there is express
statutory or constitutional authorization permitting the judge to do s0.™** Thus, unless
thereis clear language in the statutes permitting the judge to delegate duties to the
clerk, the judge may not do so. For example, the judge may not delegate authority or
require the clerk to do the following: preside over trials and hearings; rule on motions;
make rulings on the law; draft or present jury charges; decide verdicts or render
judgments; set fines or bond amounts; forfeit bonds;** or issue warrants.**

The judge may not delegate to the clerk any action that the judge is statutorily bound to
take or any action on a case that requires an interpretation or application of law or
determination of fact based upon the circumstancesin any particular case. Put simply,
if the law says ajudge hasto do something, or if adecision hasto be made on the law
or facts of acase, the judge may not delegate the task: the judge must decide.

1%0 Chapter 29, Code of Criminal Procedure.

131 Article 45.017, Code of Criminal Procedure.

132 Articles 45.037-45.040, Code of Criminal Procedure.

133 Section 543.203, Transportation Code.

134 Newsom v. Adams, 451 S.W.2d 948 (Tex. Civ. App.-Beaumont 1970), as cited in Attorney General
Opinion No. H-386 (1974).

135 Attorney General Opinion No. O-7104 (1946).

1% Sharp v. State, 677 SW.2d 513 (Tex. Crim. App. 1984).
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Individuals carrying out government functions may be held liable for certain actions
that they might take pursuant to their jobs. So not to intimidate public employees from
performing their necessary tasks, however, the law provides absolute immunity from
liability for some official acts and qualified good faith immunity for others. The law
generally requires that ajudge perform the act in ajudicial capacity before the judgeis
entitled to immunity. These protected
judicial acts cannot generally be delegated.
If they areimproperly delegated to the clerk
for example, the delegating officer (whether
ajudge or not) can be held liable.**’

For additional information on
judicial immunity, see Chapter 2 of this
publication.

B. Court Clerk

The court clerk must fulfill all dutiesimpartially and competently. Within the role of
administratively assisting the court as awhole, the court clerk is responsible for seeing
that the court’ s papers are accurate, orderly and complete. While the clerk’ sduty isto
serve all participants equally in the legal system, the clerk must remain independent of
any particular participant. This means that the clerk must be as courteous and helpful to
defense lawyers as to prosecutors and to defendants as to police officers. The clerk
must never attempt to influence the outcome of any case.

Each participant has an equal right to know and understand the court’ s procedures. The
court clerk can have a tremendous impact on public perception. The clerk should
provide participants with information on court procedures while avoiding giving legal
advice.

The court clerk isresponsible for and involved in the planning, scheduling and
coordinating of the clerical activities of the municipal court and performs a variety of
functions fundamental to the overall administration of the court. The responsibility of
the court clerk’s position and the scope of duties have greatly increased in recent years.
The professionalism, timeliness and accuracy of the court clerk are important to the
proper operation of the municipal court.

Unlike the municipal judge, many of the court clerk’ s activities are not specifically
provided for by statute. The clerk isrequired to “keep minutes of the proceedings of
the court, issue process and generally perform the duties for the municipal court that a
county clerk performs for the county court.”**® City secretaries may serve as court
clerk. If the judgeis elected, the clerk is also elected unless an ordinance makes the
city secretary the court clerk or in home-rule cities, the charter providesfor the

¥ Daniels v. Sovall, 660 F. Supp. 301 (S.D. Tex. 1987).
1%8 Section 29.010(c), Government Code.
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appointment of the court clerk. The specific duties and responsibilitiesinherent in the
office of the court clerk may be set out in the city charter or ordinances.

1. Qualification and Selection

In general-law and home-rule cities, the court clerk is usually appointed by the city
council. However, some cities provide by ordinance that the city secretary serves as ex
officio court clerk. The city secretary who servesin an ex officio capacity may be
authorized by ordinance to appoint a deputy clerk. When a city elects the municipal
judge, the clerk is elected in the same manner unless an ordinance designates the city
secretary to serve as court clerk or in ahome-rule city if the charter provides for the
appointment of the court clerk.*®

The city council may establish the qualifications for the position of the court clerk.
Quadlifications vary greatly depending on the size and workload of the court, the nature
of cases processed, the size of the staff and how the workload is distributed and
whether the court’swork is done by computer or manually. Knowledge of court
functions and procedures, advanced clerical skills, experience in dealing with the
public, and basic knowledge of accounting or bookkeeping are most desirable. Where
courts have automated court records, clerks may also be required to possess data
processing skills and management techniques.

While the presiding judge establishes judicial policy and general court procedures, the
clerk helpsimplement those policies and procedures. The judge may delegate many
administrative tasks to the court clerk but is prohibited by law from delegating judicial
duties and functions either to the court clerk or to anyone else. Despite the close
working relationship between the judge and clerk, there must be a clear separation
between judicial and administrative functions. The clerk’s primary responsibilities
include processing the clerical work of the court, administering daily operations of the
court, maintaining court records including the docket, coordinating the scheduling of
cases, and performing other duties as may be outlined in the city charter or ordinances.
In the absence of more detailed written administrative duties for a clerk by the
governing body, the judge may assign various administrative duties. In larger cities,
the clerk may answer directly to the city manager or council. This arrangement can
potentially be ethically problematic for the judge and an additional source of tension
between the court and municipal government.

1% Section 29.010(a) and (d), Government Code.

Introduction 1-35 January 2005



TMCEC MUNICIPAL JUDGES BOOK

2.  Term of Office

Theterm of office for municipal court clerk istwo years unless the city provides aterm
of four years.**® When the city secretary serves as court clerk, then the court clerk’s
term runs concurrently with the city secretary’sterm.

The court clerk may be removed from office for the same reasons as other city
officials. Cities should specify grounds and procedures for removal. State law
governing general-law cities provides that city officials may be removed for
incompetence, corruption, misconduct, or malfeasance in office. Remova may occur
after providing the officer with due notice and an opportunity to be heard.*** In
addition, if the governing body lacks confidence in amunicipa officer elected by the
governing body, the governing body may remove the officer at any time. The removal
is effective only if two-thirds of the elected aldermen vote in favor of aresolution
declaring the lack of confidence.*”? Of course, the governing body of the municipality
should exercise care in removing ajudge or clerk from office and consider Sections
29.005 and 29.010 in the Government Code which provide terms of office for both the
judge and clerk. Municipal courts of record may have statutes that prohibit removal of
amunicipal judge by the city council.* Accordingly, specific statutes would need to
be consulted.

If the office of court clerk, like that of municipal judge, is vacated, regardless of the
reason for the vacancy, the city’s governing body shall appoint a replacement for the
remainder of the unexpired term.**

3. Dutiesand Responsibilities

The judge is responsible for administering the total operations of the municipal court.
The court clerk is responsible for implementing the policies the judge establishes and
for administering court policy and procedures. Clerks and judges should not assume
each other’sduties. There is a clear separation of judicial and administrative functions
that should be clearly understood by both officers. The municipal judge may also
delegate various tasks but never judicial duties or functions to the court clerk.

State law provides that the municipal court clerk shall keep the minutes of court
proceedings, issue al process and generally perform comparable duties of the county

140 Article X1, Section 11, Texas Constitution; Section 29.010(b), Government Code.
141 Section 22.077(a), Local Government Code.

142 gection 22.077(b), Local Government Code.

143 Chapter 30, Government Code.

144 Section 29.011, Government Code.
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clerk in county court.**

charter or ordinance.

Home-rule cities may prescribe other duties of the clerk by

The basic duties of the court clerk include the following:

Administering oaths to persons filing complaints before the court;*

Processing traffic citations, parking citations and all other complaints;
Preparing court process as directed by the judge;

Transmitting fines and pleas received to the municipal judge for acceptance and
entering of judgment;

Receiving appearance bonds from persons charged with offenses in municipal
court;

Maintaining accurate records for the court including: (1) the docket and minutes of

the court proceedings;**’ and (2) a fee book and receipt book showing the fines and

fees collected in each case;
Scheduling cases for a hearing according to court policy;

Preparing dockets of cases filed with the court and a subsidiary docket of cases
which require action each day;

Notifying defendants and jurors of court appearances and the penalties for failure
to appear unless appearance has been waived by the court;

Preparing subpoenas and attachments for witnesses;'*
Preparing summons, arrest warrants and other process at the direction of the judge;
Explaining to defendants the procedures in municipal court;

Delivering all case documents, including the appeal bond and a transcript of the
court proceedings, to the county court upon appeal of a case;'*

Reporting traffic convictions to the Texas Department of Public Safety;'™

145 section 29.010(c), Government Code.

146 Article 45.019(e), Code of Criminal Procedure.

147 Article 33.07, Code of Criminal Procedure (Courts of Record); Article 45.017, Code of Criminal
Procedure.

148 Articles 24.03 and 24.11, Code of Criminal Procedure.

149 Article 44.18, Code of Criminal Procedure.

150 section 543.206, Transportation Code.
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Compiling statistical reports for the judge including reports to the city
administration, the Texas Judicial Council/Office of Court Administration, the
State Comptroller, the Department of Public Safety, and others;

Preparing other financial reports for the judge and submitting copies to the city’s
financial officer and auditor and to the State Comptroller;

Managing data processing of court

records if court records are processed
by automation or by whatever means
are authorized, if not automated; and

For a more extensive description of the
clerk’s duties and the contrast between
judicial and ministerial duties, see the

Performing other non-judicial duties | TMCEC study guide entitled Anthority
as may be delegated by the judge. and Duties.

C. Prosecutor

Regardlessif amunicipal court islocated in an urban or rural area, state law requires
that all prosecutions be conducted by the city attorney of the municipality or by a
deputy city attorney.™* The city attorney with the permission of the county attorney
may represent the State in county court.* While the county attorney has the ultimate
right to prosecute in amunicipal court, he or she may not receive additiona
compensation.**®

It should be emphasized that Article 45.201 only requires the designated attorneysto
be present to conduct “prosecutions” at bench or jury trials."** Thus, prosecutors are
not required to be present at docket cals.

While defendants have a constitutional right to represent themselves, a significant
amount of Texas case law provides that an attorney must represent nonhuman entities
(e.g., governments, corporations and associations). Furthermore, Section 81.102 of the
Government Code requires that persons practicing law be licensed by the Supreme
Court of Texas and in good standing with the State Bar of Texas. Accordingly, while
peace officers can be called as witnesses to testify, they cannot act as prosecutors
presenting the State' s case.

151 Article 45.201, Code of Criminal Procedure.

152 Before the Court of Criminal Appeals, however, acity attorney, even with special legislation in the
Government Code, does not have a superior right to represent the state over the state prosecuting attorney.
Aguirrev. State, 22 SW.3d 463 (Tex. Crim. App. 1999).

1% Harris County v. Sewart, 41 S\W. 650 (Tex. 1897); Howth v. Greer, 552 SW. 211 (Tex. Civ. App.
1905).

154 Attorney General Opinion No. GA-067 (2003).
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Chapter 45 of the Code of Crimina Procedure makes no distinction between the
largest and smallest municipal courts. Just as all municipal courts are required to have
judges, they are also required to have prosecutors at trial. What may ajudge do if no
prosecutor is present to represent the State at trial ? There are three options:

1. postponethetrial to adate certain;

2. appoint an attorney pro temas provided in Article 2.07 of Code of Criminal
Procedure (Used in conjunction with the postponement option, the appointment of
an attorney pro temmay be aviable option for smaller courts who rarely hold
trials.); or

3. proceedtotrial. (Presumably, this option triggers Article 45.032 that states if
“upon atrial the State failsto prove a prima facie case of the offense alleged in the

IR 1]

complaint, the defendant is entitled to a directed verdict of ‘not guilty’.”)

Because prosecutors, not judges, decide which complaints are filed in court, only the
prosecutors should advise and direct peace officersin preparing criminal cases. The
prosecutor’sroleisto seek justice, to screen out or to ask for dismissal of cases where
thereisinsufficient evidence or evidence wrongfully gathered and to seek convictions
fairly and only of the guilty. In the broad view, the prosecutor represents the public's
interest in enforcing the criminal law strictly but fairly. The prosecutor also has a duty
to maintain public respect for the judicia system.

1. Term of Office

The city attorney’ s term, subject to conditions regarding removal, may be set by
ordinance or charter or by the agreement for employment. Assistant city attorneys
serving as prosecutors work at the pleasure and discretion of the city attorney. While
most intermediate and larger municipalities have “in-house” city attorney offices,
either law firms or solo practitioners represent most Texas cities. Typicaly, in such
circumstances, the city contracts for specified services and duration of services. Such
variations make it hard to generalize about who specifically prosecutes in Texas
municipal courts.

2. Dutiesand Responsibilities

Just as municipal court clerks perform many of the same duties as their counterparts at
the county and district levels, the city prosecutor performs basically the samerole as
the prosecuting attorney in other criminal trial courts. However, in municipal courts
with larger dockets, the prosecutor’ s time for case preparation and consultation with
police officers, witnesses and complainants is usually much more limited than in other
trial courts.
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Judges should be mindful that prosecutors have discretion over which casesto
prosecute and trial strategy. Prosecutors, however, should be mindful that they cannot
dismiss charges or cases except upon written grounds and with the judge’ s approval .
It isthe primary duty of amunicipal prosecutor, not to ensure convictions, but to see
that justice is done.™®

Duties of the city prosecutor are as follows:
Investigating the facts surrounding alleged offenses and deciding whether or not to
file charges;

Preparing and drafting complaints (The court clerk may assist the prosecutor in
preparing routine complaints. However, ultimate responsibility for the legal
sufficiency and accuracy of complaintsis the prosecutor’s.);
Administering oaths to persons filing complaints before the court;*’
Preparing and presenting the State’ s case at trial;

Arranging for the appearance of State’ s witnesses, including requests for
subpoenas and attachments;

Filing motions with the court that may be necessary to present cases,
Requesting dismissal of cases under proper circumstances,

Advising the police department in case preparation, aswell as answering legal
guestions; and

Negotiating with either the defendant or defense lawyer.
D. Bailiff

A police officer usually serves as bailiff. In some cities, the judge may appoint the
bailiff. In the larger cities with more than one court, the presiding judge usually
appoints the bailiffs. When the bailiff is appointed by the judge, it is not required that
the bailiff be a peace officer.

1. Qualification

There are no state statutory qualifications for bailiff. Minimum qualifications for the
position of bailiff commonly include the following: high school graduation or G.E.D.;

155 Articles 45.201 and 32.02, Code of Criminal Procedure.
1% Article 45.201(d), Code of Criminal Procedure.
57 Article 45.019(e), Code of Criminal Procedure.
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knowledge of the operations, procedures and decorum of the municipal court; and
experience in dealing with the public.

2. Dutiesand Responsibilities

The bailiff isdirectly responsible for maintaining order, security and decorum while
the court isin session. By announcing “All rise,” bailiffs generally announce when
court isin and out of session. They maybe assigned other duties including maintaining
custody of those convicted until payment or arrangements are finalized with the clerk.
Bailiffs may also administer oaths to witnessesiif directed and authorized by the judge;
attend to the jury; keep the jury together and separate from all other citizens during
deliberations; carry written communications between the jury and judge; and inform
the judge when a verdict has been reached.

E. Warrant Officer

The primary role of the warrant officer isto serve all process or papers issued by the
municipal court. In small and medium-sized cities, this function is usually conducted
by the police department and sometimes by those specialy designated as warrant
officers. As peace officers, warrant officers must comply with the minimum
educational, training, physical, mental, and moral standards established by the Texas
Commission on Law Enforcement Officer Standards and Education (TCLEOSE).**®

The Code of Criminal Procedure provides that all process (any means used by a court
to exercisejurisdiction over a defendant) issuing out of the municipal court shall be
served by apolice officer or city marshal under the same rules that apply to service by
sheriffs and constables of process issuing out of justice court.** Failure, neglect, or
refusal to serve process may make the responsible officer liable for afine of $10-$200
for contempt of court.*® To serve process means to deliver awrit or summons to the
party to whom it is addressed.

F. Defense Counse

Therole of defense counsel isto represent a client zealoudly within the bounds of the
law. Like the prosecutor, the defense counsel has a duty to maintain public respect for
the system. Even citizens who have - -
committed crimes are entitled to have their | F'or a more complete discussion of the
rights respected and to be treated fairly. Even rlght. to Founsel, see Chapter 4 of this
where the verdict is guilty, defense counsel | Publication.

1%8 Chapter 415, Government Code.
159 Article 45.202, Code of Criminal Procedure.
160 Article 2.16, Code of Criminal Procedure.
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has a duty to argue for fair punishment.
VII. Court Decorum

Justice does not depend upon legal dialectics so much as upon the atmosphere of
the courtroom, and that in the end depends primarily upon the judge. ***
—Judge Learned Hand

All judges are guardians of the inherent dignity the public has historically associated
with courts.*® Described as “ hallowed places of quiet dignity,”*** American courts not
only serve as forums for adjudicating aleged wrongdoing, they embody the important
appearance of authority, vital to preserving the public’'s perception of an orderly
society.

Despite relaxed social norms for behavior and general de-emphasis on formality
throughout society, the U.S. Supreme Court has consistently emphasized that
protecting the dignity of the courts and preserving public perception require all judges
to remain vigilant in maintaining court decorum.*® Preservation efforts begin in
municipal court.

Ethically, all Texas judges are required to “maintain order and decorum in proceedings
before the court.”*® All Texas courts are legally required to conduct proceedings with
dignity and in an orderly and expeditious manner, assuring that justice is done.*® In
complying with the objectives of the Code of Criminal Procedure, municipal and
justice courts are specifically required to “ ensure appropriate dignity in court procedure
without undue formalism.”**’

While the Code of Judicial Conduct describes what is generally required of Texas
judges, the Code of Criminal Procedure’ s requirement for municipal judgesis more
nebulous. What is “appropriate dignity in court procedure”? What constitutes “undue
formalism”? The law provides little guidance. Consequently, the task of finding a

bal ance between “appropriate dignity” and “undue formalism” belongs to each
municipal judge.

161 Brown v. Walter, 62 F.2d 798, 800 (1933).

182 1linois v. Allen, 397 U.S. 337 (1970) (Douglas, J., dissenting).

183 Mayberry v. Pennsylvania, 400 U.S. 455, 456 (1971).

184 See J.E.B. v. Alabama ex rel. T.B., 114 S. Ct. 1419, 1438 n.3 (1994) (Scalia, J., dissenting) (asserting
that appearance of justice is equally important as actual justice); lllinoisv. Allen, 397 U.S. 337, 343 (1970)
(declaring that dignity, order and decorum are necessary for success of criminal justice system).

185 Texas Code of Judicial Conduct, Canon 3(B)(3).

186 section 21.001(b), Government Code.

187 Article 45.001(3), Code of Criminal Procedure.
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Have most municipal judges considered, yet alone achieved, such a balance? In recent
years, Texas municipal courts have been criticized for the informality of their
proceedings (e.g., judges seldom wear robes, patrons do not have to rise when the
judge enters the room, bailiffs participate in the taking of pleas).’® While such
criticisms are often presumed to describe courts in smaller municipalities (who have
fewer resources), metropolitan municipal courts are not immune from such criticism.*®°

There are sufficient reasons to believe that efforts are necessary to improve perception
of municipal courts.” Institutional research conducted by the Texas Municipa Courts
Education Center suggests that municipal judges sometimes neglect court decorum for
avariety of reasons. The most common reason for lax court decorum is a general
failure to appreciate its importance. Other reasonsinclude alack of resources, lack of
official support and officia discouragement.

Court decorum is not about the vanity of the individual judge or sovereign authority.
Rather, court decorum is a utility that creates an optimal climate for the administration
of justice. Changesin municipal courts begin at home beginning with the judge. Thus,
not only must municipal judges be aware of the importance of court decorum, city
officials must also appreciate its importance as avital component in the administration
of justice. The appearance of acitizen before amunicipal court is arare opportunity for
the citizen to gain insight into the quality of city government and its elected leaders.
Accordingly, ensuring positive public perception requires each city to implement
necessary changesin their municipal courts. Many municipal judges inherit chambers
and courtrooms that |eave much to be desired, while 26 percent of municipal judges
inherit no courtroom at all.*™* While some issues, such as posting and enforcing rules
of decorum, can be implemented by the judge a one, the administration of justice
necessitates a commitment from city counsel, city managers and mayors. While cities
should budget adequate funds for municipal court operations, city councils dedicated to
improving their municipal courts are statutorily authorized to ear-mark 10 percent of
time payment revenue for the specific purpose of insuring the efficient administration

188 Horton & Turner, Lone Star Justice: A Comprehensive Overview of the Texas Criminal Justice System,
Austin: Eakin Press (1999) at 166.

189 Cities with large dockets have been described as distributors of “assembly-line justice.” Scholars
studying such courts conclude that emphasizing the number of cases processed potentially sacrifices
procedural and substantive rights, as well as court decorum. Critics have gone as far as describing such
municipal courts as “hurricanes of humanity” where the “process is the punishment.” See generaly, David
W. Neubauer, America’s Courts and the Criminal Justice System 6" Edition (West 1999) at 470-475.

17 The Courts and the Legal Profession in Texas— The Insider’s Perspective: A Survey of Judges, Court
Personnel and Attorneys, Alexandria, Virginia: State Justice Institute (1998) (suggesting that municipal
courtsrank last in overall impression among judge and court personnel and second to last among lawyers).
17! See generally, TMCEC Municipal Court Recorder Vol. 11, No. 8 (August 2002).
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of justice.”” The law specifically requires municipalities to prioritize the needs of the
municipa judge who collected the fee in making such expenditures.

In assessing how a courtroom or other facility serving as a courtroom functions,
consider the following criteria:*"™

Function and Organization — In addition to ajudge’ s bench, at a minimum,
courtroom facilities should be of adequate size to accommaodate ajury box (a
designated areas capable of seating six jury panel member), awitness stand (a
designated seat for witnesses when called to testify), designated places for court
personnel (court clerk and/or court reporter, bailiff), agallery (all Texas courts and
trial proceeding are required to be open to the pubic), and designated places for the
prosecutor and defendant (separate tables facing the bench for both the defendant
and prosecutor). Ideally, a courtroom also contains ajury room (aroom separate
from the court that can be used during jury deliberation and recess). In laying out a
courtroom, municipalities should be mindful that all courts are required under
federal and state law to be accessible to people with disabilities.

Symbolic Values— Theinterior of amunicipal courtroom should reflect the
cultural and socia values of the city, state and nation. The fixtures of the
courtroom should announce to al who enter it the importance of the administration
of justice. The room should be organized to psychologically differentiate it from
other governmental workspaces. This can be achieved through the prominent
display of the seals of the city and state and the display of the state and national
flags. The gavel and the robe are the two symbols most frequently associated with
the courts. Despite the importance of such symbols, a survey conducted by the
Texas Municipal Courts Education Center concluded that only 58 percent of
municipal judges wear robes. Judges who do not wear robes ignore research that
concludes that the robe is an important symbol of judicia authority that evidences
the judge’ s commitment to impartiality. Additionally, the robe establishes the
formality of the court and givesthe court credibility (i.e., if you don’t dresslike a
judge you are less likely to be treated like ajudge). Finally, in rural courts, where
the judge may be known as afriend or neighbor, the robe eliminates the familiarity
that potentially hinders the administration of justice.*

Environmental Factors— A well functioning courtroom should also meet more
pragmatic criteria. Facilities should have adeguate lighting, air-conditioning and

172 Section 133.103, Local Government Code.

173 National Conference of State Trial Judges, The Judge’ s Book, Chicago: American Bar Association
(1989) at 10.

174 Felix F. Stumpf, Bench Trial Skills and Demeanor: An Interactive Manual For New Nonlawyer Judges,
Reno, Nevada: The National Judicial College (1995).
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heating. Additionally, to ensure that all people present can hear the proceeding, the
court should be equipped with audio amplification equipment.

Construction, Materials and Furnishings — The quality of construction and décor
directly affect the durability of a courtroom. From a management perspective, the
appearance of the courtroom directly impacts morale. Simply stated, quality
environments encourage quality performance.*’”

Security — Because violent outbursts are occurring more frequently in the
courtroom, judges and city officials should take appropriate measures to protect
both court personnel and members of the public. Depending on the volume of
cases adjudicated by the court, expenditures pertaining to court security can be
supplemented (or altogether covered) by adoption of an ordinance creating a
municipal court building security fund.'” The statute governing the security fund
contains adetailed list of physical items and services that may be purchased to
improve court security. Most municipalities have opted to create the municipal
court building security fund because defendants, rather than taxpayers, bare the
additional court cost. Expenditures alone do not, however, ensure security.
Protecting patrons and avoiding civil

liability require munic palltIQS to . For additional information and data on
develop, implement ar_]d MONItOr SECUNY | 11t decorum in Texas municipal
plans. Related consulting costs can also courts, see TMCEC Municipal Conrt

be offset by municipal court building | R, Vol. 11, No. 8 (August 2002).
security fund revenue.

VI1I1Il.Contacts

There isinteraction and cooperation between the municipal court and various state
agencies and professional organizations where duties overlap and interface. Some of
those agencies are profiled here.

A. Attorney General’s Office

The Attorney General created a Municipal Affairs Division in 1992 to work with cities
to address issues and resolve problems. The staff is available to discuss municipal
issues with court staff members. The telephone number is 512/475-4683 and the
Internet web address is www.oag.state.tx.us.

The Attorney General’ s Office publishes legal opinionsinterpreting and applying
various provisions of the law. Every year a number of such opinions directly pertain to

175 See generally, Burns, Designing the Good Courtroom, Popular Government (Fall 1984).
176 Article 102.017, Code of Criminal Procedure.
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municipal court subject matter or procedure. Assistance or copies of opinions may be
obtained at P.O. Box 12548, Austin, Texas 78711-2548 or by calling 512/463-2110.

The Attorney Genera’ s Office administers the Crime Victims Compensation Fund
that provides benefits to crime victims. For additional information, call 800/983-9933.
Municipa courts are excellent local sites for dissemination of information on crime
victims.

B. State Comptroller’s Office

The State Comptroller’s Officeis ultimately responsible for the collection of court
costs and for their final distribution. They receive municipal court’s quarterly reports.
The Comptroller has staff who are available to assist municipal courts and to answer
guestions about collecting and reporting state court costs on criminal convictions. Y ou
may call the Local Government Assistance Division of the Comptroller’s Officetoll-
free at 800/531-5441, ext. 34679 for quarterly report information or state court costs
information. Their Internet web address is www.window.state.tx.us/|gal.

C. StateBar of Texas

The State Bar of Texas, an administrative agency of the Texas Supreme Court, is
charged with many responsihilities, including providing educational programs for legal
professionals and the public, administering the mandatory continuing education
program for attorneys and managing the grievance procedure.

For additional information or to learn about the grievance process against attorneys,
call 800/204-2222 or 512/463-1463. The mailing addressis P.O. Box 12487, Austin,
Texas 78711. The State Bar sponsors a peer assistance program for lawyers with
alcohol and drug abuse problems. To refer alawyer, contact 800/343-8527. The State
Bar’s Internet web address is www.texasbar.com.

D. State Commission on Judicial Conduct

The State Commission on Judicial Conduct is designated to investigate and resolve
complaints filed against judges. It is helpful to note that the Commission staff attorneys
may be able to assist judges and clerks in working through some of the difficult ethical
situations and issues they encounter. The Commission also Sponsors a peer assistance
program for judges troubled by substance abuse. Contact the Commission at P.O. Box
12265, Austin, Texas 78711-2265 or at 877/228-5750. The Commission’s Internet web
address is www.scjc.state.tx.us.
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E. TexasCourt Clerks Association

The Texas Court Clerks Association (TCCA) is anon-profit organization established
to increase the proficiency of judicial administrators and clerical personnel through
education and networking. The Association offers:

An annua meeting;
Regional seminars offered by itslocal chapters; and
A legidative program.

The TCCA isan affiliate of the Texas Municipal League. It isthe sponsor of the
Municipal Court Clerks Certification Program in cooperation with the Texas Municipal
Courts Education Center. The Association’s Internet web addressis
www.texascourtclerks.org.

F. TexasDepartment of Public Safety

The Transportation Code requires municipal courtsto report al traffic convictions or
bond forfeitures in traffic cases to the Texas Department of Public Safety (DPS).!”’
This report should be submitted in aform acceptable to DPS. These may include DPS
form DL-18, computer records, or copies of citations with disposition information
attached. Any form of report that is acceptable to DPSis a sufficient report.

Through the Nonresident Violator Compact (NVC), compliance with traffic laws may
be enforced even when citations are issued to motorists who live outside Texas. The
police, municipal and justice courts and DPS must cooperate to enforce the NVC. DPS
isthe Texas “licensing agency” responsible for receiving reports from local authorities
on failure of out-of-state motorists to comply with the terms of traffic citations.

The Department of Public Safety also provides and maintains statewide driving
records. Such information may be helpful to the courtsin ng punishment or
prescribing rehabilitative techniques for defendants. The Department of Public Safety
may also be helpful in determining ownership of out-of-county vehicles for parking
violations.

Cities may contract with DPS to deny renewal of the driver’slicense of a person who
has failed to appear in court or who hasfailed to pay afine. To request a contract, call
DPS at 512/424-5974. For information on reporting call DPS at 512/424-2028. DPS
forms can be obtained through their Internet website: www.txdps.state.tx.us.

177 Section 543.203, Transportation Code.
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G. TexasJudicial Council/Office of Court Administration

All Texas courts are required to report various statistical datato the Texas Judicial
Council on amonthly basis. To assist in this data gathering, the Judicial Council has
distributed reporting questionnaires and monthly report forms. The data collected is
published in an annual report. The report may be obtained by contacting the Texas
Judicia Council, Office of Court Administration, P.O. Box 12066, Austin, Texas
78711 or at 512/463-1625. The Internet web address for the Office of Court
Administration is www.courts.state.tx.us/ocal.

H. TexasMunicipal Courts Association

Texas Municipal Courts Association (TMCA) is non-profit association of municipal
judges and court support personnel. Its primary purpose is to provide the municipal
courts with an efficient organization for the purpose of continuing judicial education
and to oversee the grant and programs of the Texas Municipal Courts Education Center
(TMCEC). The Association also hosts an annual meeting, annual awards program for
outstanding judges and clerks and an active legidative program. For additional
information, contact the TMCEC at 800/252-3718 for the name of the current president
or regional director in your area. The TMCA website is www.txmca.com.

I. TexasMunicipal Courts Education Center

The Texas Municipal Courts Education Center (TMCEC) was formed in 1984 by the
Texas Municipal Courts Association (TMCA) to provide extensive, regular education
and training programs for municipal judges and court support personnel. The Center is
financed by agrant to TMCA from the Court of Criminal Appeals out of funds
appropriated by the Legidature to the Judicial and Court Personnel Training Fund.

The Center conducts courses in various locations throughout the state to facilitate
compliance by municipal judges with the Court of Criminal Appeals order mandating
continuing education on an annual basis. Courses are offered for judges, clerks, court
administrators, bailiffs, warrant officers, and prosecutors. The Center publishes a
newsl etter and course materials to help judges and court support personnel in
performing their official duties, in understanding and applying the law and in staying
current with all the changes and developmentsin the law. At this time, annual
attendance at judicial education programsis not mandated by the state for court clerks,
but is highly recommended. Specific course locations and dates may be obtained by
writing or calling the Center at 800/252-3718. TMCEC staff attorneys are available to
answer questions about municipal court procedures. The mailing address is 1609 Shoal
Creek Blvd., Suite 302, Austin, Texas 78701. The Center’s Internet web addressis
www.tmcec.com.
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J. TexasMunicipal League

The Texas Municipal League (TML) provides avariety of servicesto municipalities.
The League’ slegal staff aso provides assistance to courts. The League monitors
legislation proposed and passed by the L egislature to assure that the interests of
municipalities are represented. Contact the Texas Municipal League at 1821
Rutherford Lane, Suite 400, Austin, Texas 78754-5128 or at 512/231-7400. The
League' s Internet web addressis www.tml.org.
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